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PREFACE 



TO THE PRESENT EDITION. 



The whole of the text has been revised, and con- 
siderable addition made to the ilotes and references, 
the most valuable of which are from the pen of John 
Coles, Esq.,* to whom the author returns thanks for 
his disinterested kindness to a perfect stranger. To 
an intimate and learned friend lately deceased, who 
was of distinguished eminence as a classical scholar, 
the author cannot withhold his tribute of gratitude 
for many interesting remarks in an interleaved copy 



* The author of the '* Considerations on the Origin, Progress, and 
present State of the English Bankrupt Laws, with reference to their 
existing defects.'' 8vo. 1818. 
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of the last edition ; and he gladly avails himself of 
the opportunity now afforded him, of paying this 
small testimony of respect to the memory of Jabez 
Fisher, late of Lincoln's Inn, Esq., Barrister-at-law. 
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INTRODUCTION. 



(TO THE FIRST EDITION.) 



Although the Author has much to apprehend 
from the criticism which may be passed upon the 
following pages, yet he is disposed to take every 
thing in good part; for he is not so vain as to imagine 
himself capable of any thing worthy of commendation. 
If, however, the performance shall be censured, more 
from the manner, than the matter of it, seeing that it 
has been attempted in the shape of a Poem, (a thing 
of no small difficulty) he may, perhaps, be excused 
for offering some precedents and authorities by way 
of extenuation. We learn from Goguet, that " the 
first laws of any people were composed in verses, 
which they sang (*). Apollo, according to a very 
ancient tradition, was considered one of the first of 
legblators (^). The same tradition says, that the laws 



(•) Plato in Min. p. 567. 6. Arist. Problem, sect. 19, prob. 28. 
(y) Strabo. 1. 9, p. 646. Suid. voce No/toi KiBap, p. 630. 
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were published to the sound of the harp (^) ; which 
means that they were put into song. We have certain 
proof^ that the first laws of Greece were a species of 
song (^). Pittacus, one of the seven sages of Greece, 
penned a code of laws in verse, that ihey might be 
the easier remembered. The ancient laws of Spain, 
alsoy were chanted in verse (*^). Tuisco is considered 
by the Germans as their first legislator. They say, 
that he put his laws in verses and in song (*'). This 
ancient custom of putting the laws into verse, was 
preserved a long time among many nations C")/' — 
De FOriffine des Loix^ L 1.) 

The learned Potter alleges, that, <^ Solon, a0d after 
bis example, the rest of those that enacted laws in 
Athens, committed their laws to writing; differing 
herein from Lycurgus, and the lawgpivers of other 
cities, who thought it better to imprint them in the 
minds of their citizens, than to engrave them upon 
tablets, where it was probable they might lie neglected 
and unregarded, as Plutarch hath informed us, in his 
life of Numa Pompilius : ^ It is reported (saith he) that 
Numa's body, by his particular command, was not 
burned, but that he ordered two stone coffins to be 



(•) Suid. im. (*) Voy. Co. 2e. Part. Liv. I. a III. art. 8. 

(0) Sirabo, 1. 3, p. 204. 

(^) Voy. Kuhniug ad iEIian. var. Hist. 1. 2, c. 39. 
(•) Arist. Problem, sect. 19, prob. 28. ^lian var. Hist. 1. 2. c. 

39. Voy. Aussi. la. 2e. Part. L. i. c. III. art. 8. 
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mad^y m one of wlucb he appointed his body to be 
Wd, and the odier to be a repository for his sacred 
books and writings, and both of them to be interred 
undi^r the hiU laniculum ; imitating herein the l^;is* 
latoxB of Greece, who having wrote their laws on 
tablets which they called k^/9«i, did so long inculcate 
the contents of them whilst they lived, into the minds 
and hearts of their priests, that their understanding 
became, as it were, living libraries of those sacred 
volumes; it being esteemed a profemation of such 
myisteries to commit their secrets to dead letters. In 
m)m^ places, especially before the invention of letters, 
it was usual to ring their laws, the better to fix them 
in ihw memories; which custimi, Aristotle tells us, 
was used in his days amongst the Agathyrsi, a people 
near the Scythians ; and this he fandes was the rea<r 
son why musical rules for keeping time were called 
NoMa>(*)." — {Grecian JntiquUiee^ v. I, p. 169.) 

Mr. Wynne, on the same subject, after mentioning 
the name of Horner^ says, ^^ I am put on recollecting 
a material advantage, which that Father of Poetry, 
as well as many of his descendants, will afford to 
lawyers : those, I mean, who either trace the great 
fountains of justice up to their head? or pursue the 
rivulets derived from thence, in the innumerable 



! ■ i. I > > n k i I * I r ' ' »v m iw ia » ^ ■ » ■'■> » ■■. » ■■■ n 1 1 ■ ■ 



(*) Prob. 38, sect. 19. 
b 2 
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channels of political institutions. Homer, alone, is a 
master in both respects. As to natural notions of 
right and wrong, and some of the most elevated sen- 
timents of morality, the fabled waters of Helicon were 
scarce purer than his writings. And those who are at 
all conversant in Grecian antiquities, know that many 
of the ancient laws of Greece are preserved in both 
his poems. Could it, indeed, be imagined, when 
something in almost every art may be learned from 
Homer, that the great arts of government and 
legislation alone were unnoticed? I might, on this 
occasion, remind you of Terence, who, besides the 
utmost chastity of style, and lively portraiture of 
manners, for which he is so famous, has, in copying 
Menander, preserved many fragments of the Athenian 
law. But, instead of running over passages, or even 
the names of Roman Poets, who have materials of 
this kind, I will appeal to the many eminent writers 
of natural and civil law, for this century past, for the 
contributions they have levied on the poets and 
orators, even for the materials of their subject, exclu- 
sive of the refreshment they afford; and which TuUy 
insists, is so necessary to a man fatigued with the 
wrangling and jargon of Courts. In short, it would 
be no difficult matter to furnish out a poetical code, 
which need not, however, exceed the Corpus Juris, or 
our own Viner's Abridgment'* — (Eunomtis. Dial. 1, 
p. 75.) 
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Sir James Mackintosli notices, that *^ we liave no 
Greek or Roman treatise remaining, on the law of 
nations. From the title of one of the lost works of 
Aristotle it appears, that he composed a treatise on 
the laws of war, which, if we had the good fortune to 
possess it, would doubtless have amply satisfied our 
curiosity, and would have taught us both the practice 
of tiie ancient nations, and the opinions of their 
moralists, with that depth and precision which distin- 
guish the other works of that great philosopher. We 
can now only imperfectiy collect that practice, and 
those opinions, from various passages, which are scat- 
tered over the writings of philosophers, Idstorians, 
poets, and orators." — {Discourse an the Study of the 
Law of Nature and Nations^ p. 13.) 

It appears that the Civil Law originally consisted 
'of tMrty thousand verses or sentences, distributed 
into about two thousand books, which Justinian re- 
duced into fifty, by the name of Digests or Pandects. 
(Ayliff^s Civ. LaWj Prelim. Dis. 22.) 

Mic. PseUuSy who lived in the reign of Constantine 
Ducasj published a Synopsis of Law in verse. — 
{Moreri.) 

Gewnaro (Joseph Aurelius), an eminent civilian, 
born at Naples, in 1701, wrote a book entitled Res- 
publica Jurisconstdtorumj which tedches the dry and 
intricate system of Civil Law, in the form of a novel. 
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Records, charter^ and wills, and many other tfaingo 
on legal subjects, liave been written in Verse. Tbe 
following grant was made by Edward the Confessor 
to Randolf Peperkinff : 

" Iche SdwardC) konyng 

** Have geveti of luy forest the kepingi 

^* Of the hundred of Cholmer and Dancing^ 

" To Randolf Peperking and to his kindling (^) ; 

" With heort and hynd, doe and bock (*), 

'< Hare and foX) cat and brock {^) } 

<' Wild fo^dl with his flock, 

" Partridge, fesant hen and fesant cock, 

" With green and wyld stob and stock, 

<* To kepen and to^") yetnen by all his might, 

<« Both by day and eke by night ; 

" And hounds for to holde, 

'* Code, and swift, and bolde, 

*< Four greyhounds and six (0 braches, 

** For hare, and fox, and wild-cats, 

*' And thereof Iche made him my book, 

" Witness the Bishop Wohton^ 

^ And book ycleped many on, 

^* And Sweyn of Essex, our brother, 

" And token him many other, 

** And our steward Howelyn, 

•• That bysougbt if) me for him." 

{Blounfi Teawres, 103.) 



Robert Fitz*- Walter, (a powerfnl Baron in the 

(•) King. 0) Heirs, 

(0 Buck. (*) Badger. 

(*) Hold. (') Houod bitches. 

(«f) Solicited. 
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time of Henry III.) instituted a eaitoniy in the 
Priory of Danmow, in Essex, that whoever did not 
repent of his marriage, nor quarrelled with his wife, 
within a year and a day, should go to Dnnaow, and 
have a gammon of bacon. But the party was to 
swear to the truth of it, kneeling upon two hard- 
pointed stones^ set up in the priory chorch^yard for 
that purpose, before the prior and convent^ and the 
whole town* The form of Uie oath is as follows : 

** You shall sweax , by the custom of your confession, 
** That yon never made any nuptial transg^ressioD, 
*' Since you ytere married to your wife, 
« By household brawls, or contentious strife, 
** Or otherwise, in bed or at board, 
*^ Offended each other, in deed or word — 
" Or since the parish clerk i$aid Amm^ 
** Wish'd yourselyes unmarried agen ; 
" Or in a twelvemonth and a day 
*' Repented not in thought, any way ; 
'* But continued true and in desire, 
/' As when you joined hands in holy quire. 
** If to these conditions, without all fear, 
" Of your own accord you will freely sweiir, 
** A gammon of bacon you shall receive, 
'* And bear it hence, with love and good leave ; 
*' For this is our custom at Dunmow, well known, 
** Though the sport be ours, the bacon's your own/' 

(Camd. Brit. 413.) 



Al^MlaaC^ 



The Lawless Courti id a court held on Kings-hill, 
at Rochford, in Essex, on Wednesday morning next 
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after Michaelmas-day, yearly, at cock crowing; at 
which court they whisper, and have no candle, nor 
any pen and ink, but a coal : and he that owes suit or 
service there, and appears not, forfeits double his rent. 
This court is mentioned by Camden^ who says, that 
the servile attendance was imposed on the tenants for 
conspiring at the like unseasonable time to raise a 
commotion. — {Camd* Brit 441.) It belongs to the 
honor of Raleigh, and is called lawless, because held 
at an unlawful hour; or quia dicta sine lege. The 
title of it is in rhyme, and in the court roll runs thus : 

<< Kingshill, in 



ivingsmii, in -% 
Rochford. > ^S" 



** Curia de domino Rege, 

" Dicta sine lege, 

" Tenta est ibidem 

** Per ejusdem consuetudinem, 

^' Ante ortum solis 

** Luceat nisi polus, 

" Senescallus solus, 

" Nil scribit nisi colis, 

" Toties voluerit 

** Oallus ut cantaverit, 

^ Per cujus soli sonitiis 

*^ Curia est summonita : 

**' Clamat clam pro rege 

'< In curia sine lege, 

'* £t nisi cito renerint 

** Citius poenituerint, 

** £t nisi clam accedant 

<' Curia non attendat. 
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^* doi Tenerit cum lumine 

'* Eirat in regimine, 

**• £t dum sunt sine lumine, 

** Capti sunt in crimine, 

" Curia sine cura 

'* Jurati de injuria. 

** Tenta ibidem die Mercurii (ante diem), proximi, post Festum 
Saucti Micbaelis, anno Regni Regis, &c." 



The custom of the manors of East and West En- 
borne, in the county of Berks, is, that if a copyhold 
tenant die, the widow shall have her free-tench in all 
his copyhold lands, whilst she is sole and chaste ; but 
if she commit incontinency, she forfeits her widoVs- 
estate : yet after this, if she will come into the next 
court held for the manor, riding backward on a black 
ram, with his tail in her hand, and say the words 
following, the steward is bound by the custom to 
re-admit her to her free-bench. 

" Here I am, riding upon a black ram, 

*' Like a whore as I am ; 

" And for my crincum crancum 

*' Have lost my bineum bancum ; 

'' And for my taiVs game, 

" Am brought to this worldly shame : 

** Therefore, good Mr. Steward, let me have my land again." (*) 



(*) A correspondent of the Spectator, who quotes this custom and 
the verses, states them to be recorded in Cowell's Interpreter."— (5'ee 
Sped. V. 8| No. 614.) The annotators in the editions of the Spectator 

b 3 
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The like custom is in the manor of Tor, county of 
Devon, {Blount. 144) ; and, as is asserted in the Spec- 
tator, V. 8, No. 614, " in other parts of the west." 



Sir Edward Cokeys Reports (^) have actually been 
done into verse by an anonymous author. The name 
and the principal point of every case, are contained in 
two lines. The following will serve for examples : 

*' tkxt%ttt if he for life enfeoff in fee, 

** It bars remainders in contingency."— (1 Rep. ^.) 

" 0tUV» — 1^ A person says, he kill'd my wife, 

" No action lies^ if she be yet alive." — (4 Rep. 16.) 

'* ;fu%Ut, justice of peace, may wanant send, 

'' To bring before him such as do offend.''-— (5 Rep. 69.) 



THE LAWYER'S DECLARATION. 

'* Fee simple and a simple fee. 
And all the fees in tail, 
Are nothing when compar'd to thee. 
Thou best of fees— female." 



with notes, say, that do record of this is to be found there. They have 
been misled probably by looking for the name of the manor : it is to be 
found there, «tt6 voet, ** Lawless Court." 

(*) A new edition of thb work, with a life and portrait, has been 
lately re*priated in an elegant littie Tolome. 
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A LEGAL GLEE. 

" A woman having a settTement, 

Married a man with none, 
The question was, he being dead, 

If that she had was gone, 
duoth Sir John Pratt ("), her settlement 

Suspended did remain, 
Living the husband — ^bnt him dcad» 

It doth revive again. 

'* Chorus of puisne Judges. 

'* Living the husband, but him dead. 
It doth revive again.'* 



The following wills have been proved in the Pre- 
rogative Court of Canterbury : 

• 

<< The fifth day of May; 

" Being aiiy and gay, 

" And to hip not inclined, 

*' But of vigoiotts mifld, 

*' And my body in health, 

" ril dispose of my wealth, 

" And all I'm to leave 

" On this side the grave, 

** To some one or other, 

** And I think to my brother; 

*' Because I fbiesaw 

'' That my btethfen in law, 

" If I did not fake care, 

**• Would come in fof their i^are. 



(*> See note infra, p. 35. 
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" Which I no wise intended, 

*' Till their manners are mended, 

" And of that, God knows, there's no sign. 

" I do therefore enjoin, 

" And do strictly command, 

" Of which witness my hand, 

" That nought I have got 

*' Be brought into hotch-pot ; 

" But I give and devise, 

'* As much as in me lies, 

" To the son of my mother, 

'* My own dear brother, 

" And to have and to hold, 

*' All my silver and gold, 

'' As th' affectionate pledges 

" Of his brother, John Hedges.'* 



" What I am going to bequeath, 

«« When this frail part submits to death— 

" But still I hope the spark divine, 

" With its congenial stars shall shine— 

" My good executors, fulfil ; 

" And pay ye fairly my last will, 

*^ With first and second codicil. 

" And first, 1 give to dear Lord Hinton, 

" At Twyford school now, not at Winton, 

" One hundred guineas, and a ring, 

" Or some such memorandum thing : 

*' And truly much I should have blunder'd, 

" Had I not given another hundred 

'* To dear Earl Paulett's second son, 

'* Who dearly loves a little fun: 

'* Unto my nephew, Stephen Langdon, 

" Of whom none says he e'er has wrong done, 
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'* The dyil law he loves to hash, 

^ I giTe two Imndred pounds in cash : 

" One hundred pounds to my niece Tudor 

'* (With leering eyes one Clark did yiew her), 

** And to her children, just amongst 'em, 

'* A hundred more ; and not to wrong 'em, 

" In equal shares I freely give it, 

" Not doubting but ihey will receive it. 

'' To Bets^ Mudford and Mary Lee, 

'< If they with Mrs. Mudford be, 

" Because they round the year did dwell 

^* In Davies' Street, and serv'd full well ;— 

'* The first ten pounds, the other twenty ; 

'* And girls, I hope that will content ye. 

" In seventeen hundred and nxty-nine, 

'' This with my hand I write and sign, 

** The sixteenth day of fair October, 

'' In merry mood, but sound and sober. 

^* Past my three-score and fifteenth year, 

*' With spirits gay and conscience clear ; 

«< Joyous and firolicksome, tho' old, 

*' And like this day, serene, but cold ; 

^* To foes well wishing, and to friends most kind ; 

'* In perfect charity with all mankind. 

** For what remains, I must desire, 

" To use the words of Matthew Prior : ^ 

*' Let this, my will, be well obey'd, 
'* And farewell all, I'm not afraid ; 
** For what avails a struggling sigh, 
" When soon, or later, all must die ?" 

" M. Darley." 



The following is a copy of the will of the late 
Joshua West, (who went by the name of " the poet 
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" The first of Term, the fatal day. 
Doth yarious images convey; 
First, from the courts with clam'rous haw]. 
The crieri their attonnet call ; 
One of the gown, discreet and wise. 
By proper means his witness tries ; 
From Wreathock's (*) gang, not right or laws, 
H' assures his tremhling client's canse. 
This gnaws his handkerchief, whilst that 
Gives the kind ogling nymph his hat; 
Here one in love with choristers, 
Minds singing more than law afiEairs. 
A Serjeant limping on hehind, 
Shews justice lame as well as hlind. 
To gain new clients some dispute, 
Others protract an ancient suit, 
Jargon and noise alone prevail. 
Whilst sense and reason's sure to fail : 
At Babel thus law terms hegun, 
And now at West— er go on." 



The following versified exemplification of justify- 
ing bail| was written by John Baynes, Esq., a special 

pleader of Gray's Inn, who died in 1787. 

• 

Baldwin. Hewitt, call Taylor's hail,— for 1 
Shall DOW proceed to Justify. 
Hewitt, Where's Taylor's bail? 
1ft Bail I can't get in. 

Hewitt, Make way. 



(*) Wreathaek was a villanous attorney, who received sentence of 
death for hit criminal practices, and was transported for life in 1736. 
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Lord Mansfield, For Hearen'^ sake begin. 

Hewitt. 'But Where's the other ? 

2nd Bail, Here I stand. 

Mingay. I must except to both. Command 
Sflence ; and if your Lord^ip crave it, 
Austen shall read our affidavit. 

Austen. <« Will Priddle, Ute of Fleet Street, gent, 
Malces oath, and saith that late he went 
To Duke's Place, as he was directed 
By notice, and he there expected 
To find both bail ; but none could tell 
Where the first bail liv'd." 

Mingay. Very well. 

Austen. ^* And this deponent further says, 

That asking who the second was. 

He found he 'd bankrupt been, and yet 

Had ne'er obtained certificate. 

When to his house deponent went. 

He full four stories high was sent. 

And found a lod^g almost bare ; 

No furniture but half a chair, 

A table, bedstead, broken fiddle. 

And a bureau. 

(Signed) 

Sworn at my chambers, William Priddle. 

Francis Buller. 

Mingay. No affidavit can be fuller. 
Well, finend, you've heard this affidavit ; 
What do you say ? 

2nd Bail. Sir, by your leave, it 

Is all a lie. 

Mingay. Sir, have a care ; what is your trade ? 

2nd Bail. A scavenger. 

Mingay. And pray. Sir, were you never found 
Bankrupt ? 

2nd Bail. I'm worth a thousand pound. 
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Mingay, A thouiand pound, friend! boldly sftid ; 
In wbi^t consisting ? 

2nd BaiL Stock in trade. 

Mingay, And pniy, friend, tell me do yott know 
What sam you're bail for? 

2nd BaiL Truly no. 

Mingay, My Lords, you bear ; no oaths bate ebecked bim. 
I bope your Lordsbips will— 

Willes. Reject him. 

Mingay, Well, friend, now tell me wbere you dweU. 

Ist BaiL Sir, I bave lited in Clerk^weU 
Tbese ten years. 

Mingay, Half a guinea dead (aside). 
My Lords, if you're tbe notice tead. 
It says Duke's Place, So I denre 
A little furtber time t' enquire. 

Baldwin. Wby, Mr. Mingay^ all this vapour ? 

Wiiles, Take till to-mortow. 

Lord Mansfield, Call the paper. 



THE LAWYER'S PRAYER. 

Ordained to tread tbe tbomy ground, 
Wbere few, I fear, are faithful found ; 
Mine be tbe conscience, Toid of blame, 
Tbe uprigbt beart, tbe spotless name ; 
Tbe tribute of tbe widow's prayer, 
Tbe rigbted orpban's gffateful tear ; 
To virtue and ber friends a friend. 
Still may my voice tbe weak defend ; 
Ne'er may my prostituted tongue 
Protect the oppressor in bis wrong \ 
Nor wrest tbe spirit of tbe laws, 
To justify tbe viHain^s cause. 



iNTBODUCTION. XZXI 

Let otheis, with naspaiing hand. 
Scatter theii poison through the Uind, 
Inflame dissension, hindle strife. 
And strew with ills the path of life ; 
On such her gifts let fortune shower. 
Add wealth to wealth, and power to power. 
For me may favouring heay'n bestow, 
That peace which good men only know ; 
The jof of joys, by few possessed, 
The eternal sunshine of the breast : 
Power, fame, and riches, I resign. 
The praise of honesty be mine. 
That friends may weep, the worthy sigh. 
And poor men bless me when I die. 



OK TRt 

DISTRIBUTION OF INTESTATE'S EFFECTS. 

Br the laws of the land. 

It is settled and planned, 
That intestates^ effects shall be spread 

At the end of the year ('), 

When the debts are all clear, 
'Mong the kindred^ as here may be read. 

And first, it's well knowui 
If child there be nonej 
Nor issue of any deceased. 
To the widow will fall. 

One full half of aXiCl 
The riches her husband possessed. 

(a) Statute of Distribution, 22 & 23 Car. II., c. 10, s. 8 ; but the 
inteiest vests immediately in the person entitled^— {2 P. Wms. 442 ; 3 
P. Wms. 50, note.) 

C) lb. 8. 6. 
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Whereas, for her shaxe, 

If children there are. 
Or child, or descendant of any, 

She cannot have more, 

Whate'er be the store. 
Than one-third of every penny (*) 

The other two parts, 

To gladden their hearts. 
The children v/t1\ eqtudly take (*), 

The grandchildren too, 

Are here kept in view. 
And claim for their lost parentis sake (*). 

But still for their lot, 

Be it never forgot, 
These grandchildren only can have 

What their parents alone, 

If living, could own. 
However much more they may crave. 

But here let us pause. 

And consider a clause 
Which gives to iSie grandchildren clear, 

(If living no child). 

The benefit mild. 
Of kindTedship equally near 0*). 

For as in this case. 

They stand in the place 
Of children tvhoWe all dead and gone. 

They're admitted to claim 

In kindred, the same 
As the children themselves would have done. 



(a) 26. s. 5. 

C) lb. 8. 7 ; Walsh v. WaUh, Piec. Ch. 64 ; 1 P. Wm». 694 ; 
2 Ves. 214. 



• •• 
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If no issue remain, 

The father, it*s plain, 
Of the intestate is sole next of kin (*); 

But he dead, the mother, 

And each sister and brother^ 
Will for equal shares then be let in Q), 

If the mother be dead. 

The wealth will be spread 
The brothers and sisters among, 

And the children of each 

That is dead, (let us teach) 
Are admitted to join in the throng (e). 

But only — ^beware! 

To equally share 
The portion their parent had lost (*) ; 

And the laws of this nation 

From representation 
All other collaterals have crossed. 

So, thus plainly to say, 

That no isstte may. 
Save children of sister or brother, 

Be ever let in 

'Mong collafral kin. 
To stand for their father or mother (•). 

Thus, to take one example, 
Of this, as a sample. 
In a book in Peere Williams's name ('), 



(•) 2 Bl. Com. 516. 

C) 16., and 1 Jac. II., c. 17, s. 7 ; Keihoay v. Keilway, 2 P. 
Wms. 344. (c) 25. 2 Ves. 215. 

(d) Keilway v. Keilway, 2 P. Wms. 344} Stanley v. Stanley, 
1 Atk. 455 ; Davers v. Dewet, 4 P. Wms. 50# 

(«) 22 & 23 Car. II., c. 10, s. 7. 

(f) Bott«« V. LitiUwood, 1 P. Wms. 593. 
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Where an aunfs child disputed 
(But was quickly refuted) 
With an tmde surviving to claim. 

And now let us pass 

To the following class, 
And these are grandfathers and mothers. 

Who may have equal fill 

Of the store at their will, 
Without participation of others. 

In order stand next, 

Says clearly the text, 
Not uncles and aunts alone. 

But nephews and nieees 

In portions and pieces. 
All equal the chattels may own(»). 

The next in the scale 

Whose claims will prevail, 
(If living, those reverend men) 

Are grandfathers great. 

And at just the same rate, 
Great grandndames their claims may make then. 

The great uncles and aunts 

May next have their wants, 
With great nepliews and nieces supplied. 

And ihaX first cousins too, 

Have with them equal due, 
Will surely by none he denied (^). 

To the rest that succeed. 
We need not proceed, 
Enough has already been penned. 



(•) Lloyd v. Tench, 2 Ves. 213. (^) Thomas y, Knteriche, 1 Ves. 333, 



JHTROOUCTIOH. 

And now it*B high time 
For our doggrel rhyme 
To come, lest it err, to an end. 

Then here's the finale, 

TmKi female and male, 
No kind of dUHnciion is shewn, 

And claims of half blood 

Are equajly good 
As those of the whole, he it known {*). 



The authoi^s last refuge will be under the cel&o 
brated Cowper :— 

" Poetical reports pf law cases are not very pom- 
mon ; yet it appears to me desirable that they should 
be 90. Many advantages would accrue from such a 
measure. They would, in the first place, be more 
commonly deposited in the memory; just as linen, 
grocery, and other matters, when neatly packed, are 
Imown to occupy less room, and to lie more conve- 
niently in any trunk, chesty or box to which they may 
be committed. In the next place, being divested of 
that infinite circumlocution, and the endless embar- 
rassment in which they are involved, by it, they 



(») WincheUea v. Norcliffe, 1. Vern. 437; Crook v. Wait, 2 Vem. 
124 ; Broum v. Famdell, Show. P. C. 108. 
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would become surprisingly intelligible, in comparison 
with their present obscurity. And lastly, they would 
by that means be rendered susceptible of musical 
embellishment; and instead of being quoted in the 
country with that dull monotony, which is so weari- 
some to by-standers, and frequently lulls even the 
judges themselves to sleep, might be rehearsed in 
recitation, which would have an admirable effect in 
keeping the attention fixed and lively, and could not 
fail to disperse that heavy atmosphere of sadness and 
gravity, which hangs over the jurisprudence of our 
country. I remember, many years ago, being in- 
formed of a relation of mine, who in his youth had 
applied himself to the study of the law, that one of 
his fellow students, a gentleman of sprightly parts, 
and very respectable talents of the poetical kind, 
did actually engage in the prosecution of such a 
design, for reasons, I suppose, somewhat similar to, 
if not the same with, those I have now suggested. 
He began with Coke's Institutes ; a book so rugged 
in its style, that an attempt to polish it seemed an 
Herculean labour, and not less arduous and difficult 
than it would be to give the smoothness of a rabbit's 
fur to the prickly back of a hedge-hog. But he suc- 
ceeded to admiration, as you will perceive by the 
following specimen, which is all that my said relation 
could recollect of the performance : — 
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*' Tenant in fee 

*' Simple, 18 he, 
** And need neither quake nor (jaiirer, 

'* Who hath his hinds, 

^ Free from demands, 
•* To him and his heirs for eyer.'* 



The ingenious writer afterwards gives us the follow- 
ing poetical report of a supposed law case, between 

Nose^ plaintiff, and Eyes, defendant 

^ Between Nose and Eyes a sad contest arose, 
The spectacles set them unhaj^ily wrong ; 
The point in dispute was, as all the world knows, 
To which the said spectacles ought to helong. 

*' So the Tongue was the Lawyer, and argued the cause 
With a great deal of skill, and a wig full of learning ; 
While Chief Baron Ear sat to balance the laws, 
So fam'd for his talents and nicely discerning. 

'' In behalf of the Nose it will quickly appear. 

And your lordship,' he said, ' will undoubtedly find, 
That the Nose has had spectacles always to wear. 
Which amounts to possession, time out of mind/ 

'* Then, holding the spectacles up to the court, 

' Your lordship observes, they are made with a straddle 
As wide as the ridge of the Nose is ; in short, 
Design'd to sit close to it just like a saddle. 



«c 



* Again — ^would your lordship a moment suppose, 
(Tis a case that has happen'd, and may be again,) 

That the visage or countenance had not a Nose, 
Pray who would, or who could, wear spectacles then ? 



jaxTiii 
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** * On the whole it appears, and my argument shews, 
With a reasoning the Court will neter condemn. 
That the spectades plainly were made finr the Noee, 
And the Nose was as plainly intended for them.' 

^* Then shifting his side» as a lawyer knows how. 
He pleaded again in hehalf of the Eyes ; 
But what were his arguments, few people know. 
For the Court did not think they, were equally wise. 

*^ So his Lordship decreed with a grave solemn tone* 
Decinve and clear, without one if, or but. 
That whenever the Nose put hb spectacles on. 
By daylight or candlelight. Eyes should be shut" 

Cmoper'^ Ltfe Jnf Ha^flej^^ yoL 1. 298. 
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3dooft Hbt ipttst. 



OF ESTATES AS THEY RELATE TO CONVEYANCES. 



Oh ! Ockam (»), Britton f ), GlanviUe {% Bractan {% ^™^ 



of the moat 

Brooke ['), f^^ 

ancient 

and 

(«) Ockam, Who lived in the time of Heniy the 2d, and wrote chiefly ' 
a book treating of the tenures of the king^Co. Litt, 13 a.) 2oS?" 

a*) Britton. Who wrote on the law in the time of the 1st Ed- 
ward, and by his command upon the model of Justinian's Institu- 
tions. — {Stamford's Prerog, 621 .) His book contains many errors.— 
(Plawd. 58.) 

(<:) GlanvUle, Chief Justice in the reign of Henry the 2d, who 
wrote a book of common law, supposed to be the most ancient on 
the subject. But his authority has been doubted. — (Plowd. 357.) 

(f) Bracton. Author of the treatise, De legilmt et comuetudinihus 
AngluB, in the reign of Henry the 2d. He has been cited, not 
as an author in our law, but as an ornament to discourse where he 
agrees with the law. — {Plotod, 357. 1 Show. 121.) 

(®) Sir Robert Brooke. Chief Justice of the Common Pleas in 
1553. He published, — 1. An abridgment containing an abstract of 
the year books till the time of Q,ueen Mary. 2. Certain cases ad- 
judged, from the 6th Henry the 8th to the 4th of dueen Mary. 
3. Reading on the Statute of Limitations, 32 Henry the 8th. 

B 
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St. German (•), West {% Hale («), LitOeton (% and 

Coke (•) ; 
Lilly (^), and Horsman (s), Duane {^\ Booth (^), and 

Feame C'), 
Bridgman (^), and Blackstone ("), Sm/Z(W (°), flar- 

^raw (®), Heme (p), 

(*) Christopher St, Germyn, Author of the Doctor and Student, 
or two Dialogues between a Doctor of Divinitj and a Student in 
the laws of England, of the grounds of the said laws, and of 
conscience. — In 1518. 

if) William Wetty Esq. Author of Simboleography, or the art 
or description of instruments and precedents. — Publidied in 1 610. 

(«) Sir Matthew Hale, Bom in 1600, a learned man, an upright 
judge, and an exemplary christian. His writings are numerous 
on theological, philosophical, and legal subjects. The principal 
aie^— 1. The primitive origination of mankind considered and 
explained according to the light of nature. 2. History of the 
pleas of the Crown. 3. History of the common law of England. 
4. Analysis of the law. 5. The original institution, power, and 
jurisdiction of parliaments. 6. Contemplations, moral and di- 
vine. 

(A) SifThomae Littleton, Author of the famous book of tenures, 
printed in 1477. His book is the truest and the surest register of 
the grounds and principles of our law.— {P/otreJ. 58.) 

(') Sir Edwa¥d Coke^ whose Institutes of the law of England 
are invaluable. 

(') John Lilly, Author of the Practical Conveyancer. 

(f) Gilbert Horeman^ Esq. Author of Precedents in Convey- 
ancing. 

if) Matthew Duane^ Esq. A celebrated Conveyancer. 

Jamei Booth, Esq., to whom Mr. Feame dedicated his 
famous Essay on the learning of contingent remainders and 
executory devises. 

(f) Charles Feame, Esq. Author of the last-mentioned work. 

(1) Sir Orlando Bridgman, the father of Conveyancers, and 
the inventor of PowerB.*-(/>oti^. Rep, 1st ed. 547.) 
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mil (•), BeU (% and PreOtm (% Duval (% 

Suffden («), Crmse (0, 
Names now immortaliz'd, assist my muse. 
To sing of diings, uncommon and abstruse ! 
To you the merit ever shall belongs 
If out of dulness we can make a song ; 

(n) Sir Willitim BlackUone, Author of the Commentaries and 
other legal works. He also cultivated poetry, and obtained 
Mr. Benson's prize medal for the best verses on Milton, When he 
abandoned poetiy for the study of the law, he wrote the verses 
from which the following extract is taken : 

** Lost to the fieldy and torn &om yout^ 
Farewell! along — ^a last adieu! 
Me wrangling courts, and stubbom law, 
To smoke and crowds and cities draw ; 
Ther^ selfish facticm rules the day, 
And pride and avarice throng the way. . 
Diseases taint the murky air, 
And midnight conflagrations glaie : 
Loose revelry and riot bold, 
In inghted streets, their orgies hold ; 
Or when in sUenoe all, is drown'd. 
Fell murder walks her loady round : 
No room for peace— no room for you. 
Adieu, celestial nymph, adieu 1 " 

(a) Charles BuUer^ of Lincoln's Inn, Esq. 
(<*) Francis Hwgraii^ Esq., deceased, 
(p) John Heme^ Gent. Author of a 'book intitied the Law of 
Conv^ances- 

C) The celebrated Serjeant Hill. 
(^) John Bell, of Lincoln's Inn, Esq. 
(«) Bichard Preston^ of Lincoln's Idn, Esq. 
if) Leuns Duval, of Lincoln's Inn, Esq. 
(«) Sir E* B. Sugden^ of Lincoln's Inn. 
(9 WilHam Cruuey late of lincoln's Inn, Esq. deceased. 

B 2 



THB CONVEYANCER'S GUIDE. 



Extract et ceteras {^) from fam'd Co-Litt., 10 

As substitutes for humour and for wit ; 

Explore the mazy labyrinth of law, 

And manufacture bricks deprived of straw ; 

Assist the Student in the gloomy way. 

Thro' which (ill fated) he is doom'd to stray; 15 

And as he onward goes, his hours beguile. 

And now and then perchance excite a smile. 

Shall what is call'd a civil action. 

Which drives poor clients to distraction — 

(Who, if they chance to gain the day, 20 

May still have all the costs (^) to pay ;) 



(*) There ib m) et cetera in all his (Littleton's) three books, 
(there being, as you will perceive, very many) but it is for two pur- 
poses. First, it doth imply some other necessary matter. Secondly, 
that the student may together with that which our author hath 
said, inquire what authorities there be in law that treat of that 
matter, which will work three notable effects : first, it will make 
him understand our author the better ; secondly, it will exceed- 
ingly add to the reader's invention ; and lastly, it will fasten the 
matter more surely in his memory. — (Co. Litt. 17 b.) 

(^) Although the plaintiff recovers damages by a verdict, yet the 
Court will sometimes give the defendant leave to enter up judg- 
ment for himself, upon the principle that deminimisnoncuratlex,^^^ 
(2 Bos. ^ Fid. 86.) Action upon the case, for that defendant dug 
a pit on such a common, by reason plaintiff's mare being straying 
there, fell into the pit and perished. The defendant pleaded not 
guilty and found for him, and now the plaintiff, to save the oosts, 
moved in arrest of judgment upon the verdict, that the declara- 
tion was not good ; for when the mare was straying, and he shows 
not any right why his mare should be in the said common, the 
digging of the pit is lawful as against him, and although his maie 
fell therein, he hath not any remedy, for it is damnum ahtque 
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Shall CowfUing (*), at the Common law, 
Compared by Bractcn to a war (**) — 



injuria ; whereupon an action lies not by him, and of that opinion 
was the whole Court; wherefore it was adjudged upon the declara- 
tion that the bill should abate, and not upon the yerdict. — (BUfih 
▼. Topham^ Cro. Jac. 158.) This is really verifying the old proverb 
in Plowden (p. 25), " that one shall beat the bosh, and another 
haye the bird.'' To him who goes to law, nine things are requi- 
site : first, a good deal of money ; second, a good deal of patience ; 
third, a good cause ; fourth, a good attorney ; fifth, good coun- 
sel ; sixth, good evidence ; seventh, a good jury ; eighth, a good 
judge ; and lastly, good luck. 

(*) CouvHng, that is pleading. Count, t. e. narratio, cometh of 
the French word conUy which in Latin is narratio, and is vulgarly 
called a declaration. — {Co, Litt, 17 a.) 

(^) Lord Hobarif after telling us that Bracton observed a great 
resemblance between militaru et civilis, proceeds to inform us 
that — " all the policy and order [of pleading] instructeth a man 
first to scirmish and practice some slight feats before he joins bat- 
tle ; so we begin first with the pleas to the jurisdiction of the 
court, then to the person, then to the writ, then to the action of 
the writ, and then to the action itself. And upon all demurrers 
the arguments begin ever with the point of form, before they 
speak to the matter of law. And that, as in a battle, you will 
not put every kind of weapon into every man's hand, nor appoint 
all men confusedly to all services, but sort men according to their 
several faculties, and appoint to every man his own station, in 
which he must stand, and not leap into another man's place 
(though with hope of, and he doth it with success, yet he deserves 
death by the martial discipline, whereof the Romans were the 
greatest masters and teachers) ; much more exactly does the law 
assign to every person in this civil war, his proper action and ser- 
vice, according to the property of his case and faculty.'*-^i2ep. 
230.) 

Ralpho, the esqube of Hudibras, has also complimented foren- 
sic striife with a military comparison ; but he makes the comba- 
tants as discreet as valiant : in other words, his character of jhe 



« 
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Shall Special Pkadinff sound the lyre, 

(Touch'd by poetic Anste^s (*) fire,) 25 

An art to bring the parties to. 

One saying yes, the other no ; 

But not before the pleas are spun. 

As long as ever they can run ; 



k>Ky«rS| like a celelnated epigram, likens their contests to sheais, 
^ whioh iMTer eut themselTeey but only what comes between them. 

«♦ though the business at the bar, 

Be but a kind of dyil war, 

In which th* engage with fiercer dudgeons, 

Than e*er the Grecians did and Trojans ; 

They neter manage the contest 

T* impair their public interest, 

Or by their contiOTeisies lessen 

The dignity of their profession. 

* • • • • 

While lawyers have more sober sense, 
Thau to^ argue at their own expense. 
But make their best advantages 
Of otliers' quarrels, like the Swiss; 
And out of foreign controversies. 
By aiding both sides fill their purses ; 
But have no interest in the cause, 
For ^ioh ^ engage and wage the laws. 
Nor further prospect than their pay. 
Whether they lose or win the day. 



But lawyers are too wise a nation, 
T* expose their trade to disputation ; 
Or moke the busy rabble judges 
Of all their secret piques and grudges> 
In which, whoever wins the day. 
The whole profession's sure to pay. 

Hudibnu^ Canto iii. v. 441. 

(') The reputed author of the Pleader^s Guide^ a work of exube- 
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WMch Littleton {^) thougkt fit to praise, 30 

The courage of his son to raise; 

(Well knowing that prodigious pleas 

Produced the corresponding fees ;) 

And we not rise on fancy's wing, 

A nobler subject try to sing, ^ 35 

The Science oi Conveyancing? 

A subject Coke himself supposes. 

To be at least as old as Moses. 

There was a time as Bochart (**) tells us, or Mtiina 

• Society. 

Wnen all mankind were honest fellows; 40 

- • • 

xant wit ; but die student, after reading it, mil know as much about 
special pleading as he did before. The Conve^neei^$ Guide is 
not a competitor ; it professes to teach the principles of convey- 
ancing in an amusing manner. 

O ** And jbiow, my son, that it is one of the most honorable, 
laudable, and profitable things in our law, to have the science of 
well pleading in actions real and personal ; and therefore I coun- 
saile thee especially to employ thy courage and care to leame 
this.*' — {LitU sect. 534.) Lord Coke calls special pleading *' the 
sure oracle of law." — (2 Co. 68 a. lb, 54 a. 3 Co. 9 a. lb. 
27 a.) And in another place, he calls good pleading . the lapis 
lydiusy or touchstone of the true sense and knowledge of the 
common law. — (10 Co. 29 b.) And yet he confesses that more jan- 
gling and questions grow upon the manner of pleading and ex- 
ceptions to form, than upon the matter itself. — Wood, in his 
Institute, condemns it as useless trumpery: and on the other 
hand, Sir William Jones, in his Law of Bailments, terms it ex- 
quisite logic. There has been an address in Parliament against 
special pleading. See the Journals of the House of Commons, 
11th February, 1730, and 13th February afterwards, in the same 
session. 

(^ A French protestant divine, bom 1599, author of " Geo- 
gmphia Sacra." It appears. Gen. xi. 9 — 17, that there was from 
the flood to the birth of Phaleg, 101 years only ; and from Gen. x. 
25, that in his days the earth was divided ; so that before his 
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Did as they pleas'd, withoat control, 

In tents and caves liv'd cheek by jowl ; 

Or under hedges^ like our gypsies, 

Thought meat and drink a store of riches ; 

And led a quiet happy life, 45 

Without contention, noise, or strife ; 

FolloVd dame nature's wholesome rules — 

Were neither rogues, nor thieves, nor fools. 

Had all things common for their good. 

Until the iron age of blood (*) ; 50 

days the earth was not divided, neither was there any partition of 
things or dispersion of families, but all the whole progeny of 
Noah (as it seems) lived in one great family, having aU things in 
common, without any property save what is among children while 
their father is alive; that is, such as he would allot, give aud 
grant them ; and this 100 years, as the learned have concluded, was 
that golden age, so much celebrated by poets, and some historians 
also, for peace and love and justice, and many other things; but 
for this especially tiiat all things were common in it, not because 
all men were equal, and had an equal right to all things, (which 
was impossible,) but because Noah, who was then the sole governor 
of the whole world, was not only so just as to live according to 
the laws of reason himself, but dally called upon all others to do 
so too ; for 'tis expresdy said of him that he was not only just, 
hut jtuHti€e pneco, viz., a declarer or deliverer, a publisher of law 
and justice: so that in his days the graces of love and charity, 
and meekness and humility, and modesty and simplicity, were in 

their highest zenith {Bochart. in Phaleg,) 

(0 Political society has introduced labours unnecessary; vices 
and diseases unknown, and pleasures incompatible with nature. — 
{Bwrk^s Vindication of natural Society y 99.) It is an incontestable 
truth, that there is mpre havock made in one year by men, of men, 
than has been made by all the Lions, Tigers, Panthers, Ounces, 
Leopards, Hyenas, Rhinoceroses, Elephants, Bears and Wolyes, 
upon their several species since the beginning of the world ; though 
tiiese ill enough agree with each other, and have a much greater 
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And marriage made without the baii8» 

Or parsons joining of their hands ; 

Which served as well in point of feet, 

As did the femoiis marriage act (^) 

Past to bewilder all the nation, 55 

Xhe Parsons and their congregation. 

^o settlement of lands or houses. 

The Husbands made upon their spouses ; 

(Found out in after times, and makes 

The wives all scolds, the husbands rakes ; 60 

Secures a drubbing to those, who 

Like Socrates (**) are plagu'd with two). 



piopoTtion of rage and fury in their composition than we have. 
But with respect to you, ye legislators, ye civilizers of mankind ! 
Ye Orpheuses, Moseses, Minoses, Solons, Theseuses, Lycurguses, 
Numas ! with respect to you be it spoken, your regulations have 
done more mischief in cold blood, than all the rage of the fiercest 
animals in their greatest terrors or furies, has ever done or could 
do.— (JW<i. 33.) 

(*) The marriage act, since repealed, which the clergy were 
compelled to read to their several flocks instead of a sermon. 

(y^) Socrates the philosopher, when he was forty-three years 
old, took to Xantippe his former wife, another called Myrto^ and 
an the benefit he had by it, was to have two scolds instead of one, 
to exercise his patience. As long as they disagreed, they were 
continually scolding, brawling, or fighting, with each other ; and 
whenever they agreed, they both joined in brawling at him, and 
often fell on him with their fists, as well as with their tongues, 
and beat him soundly ; and this was a just punishment upon him 
for giving countenance by his practice to so unnatural and mis- 
chievous a usage. For every where more males than females 
being born into the world, this sufficiently proves that God and 

B 3 
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If Jointure was first made at all, 

A Commonwealth (^) you might it call ; 

Join'd hand and beatt in hopes and fears,' 65 

In joys caresses and in tears, 

The man went out to get, defenc^ 

The wife kept home to save and mend ; 

Brought up the children, and her cmres ^ 

Bestow'd in thumps or lugging ears ; 70 

The only way with good effect^ 

To rouse the sleeping intellect. 

Her lovely girls did not refuse. 

To doff their petticoats and shoes; 



nature never intended any more than one woman for one man, and 
the^- certainly act contrary to the laws of both, that have more than 
one to wife at the same time. Although the supreme lawgiver dis- 
peneed with the children of Israel in this case, this is no rule for 
otiieis to act by.— (Prirf. Con, Old and New Test, part i, 578.) 

(*) The naturalest and first conjunction of two towards the 
making a further society of continuance is of the huslMUid and 
wife, each having care of the family : the man to get, to travel 
abroad, to defend ; the wife to save, to stay at home, and to dis- 
tribute that which is gotten for the nurture of the children and 
family $ it is the first and most natural but priiliate appearance of 
one of the best kind of commonwealths ; where not one always, 
but sometimes and in some things, another bears rule, which to 
maintain, God hath given the man greater wit, better strength, 
better courage to compel the woman to obey, by reason or force ; 
and to the woman beauty, fair countenance, and sweet words, to 
make the man obey her again for love. Thus each obeyeth and 
commandeth the other, and they two together rule the house, so 
long as they remain together in one,— (Sir Thos, Smithes Common- 
wealth of England^ B. i. c. 1 1 , f . 23.) 
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And toaUz in purling rills or streamsy 75 

As Areihusa (*) did, it seems ; 

'With sucli a look and such a fiu». 

As made simplicity a grace (^) ; 

Instead of learning French and singing. 

Their pretty hands the clothes were wringing, 80 

Or otherwise employ'd in drudging, 

To which they never felt a grudging. 

Unlike our modem spinsters (^) who 

Can neither spin, roast, boil, nor brew; 

Who think it ungenteel and shoddng, 85 

To milk a cow, or dam a stocking : 



(*) The daughter of Nereas and Doris, and one of Diana's 
nymphs, whose yirtue was as gieat as her beauty. — (See Homa^t 
Odysa, 6. vi.) 
(^) Still to be neat, still to be drest. 

Studying how to be carest. 
Still to be powder'd, still perfum'd. 
Lady, it is to be presum'd 
Though art's hid causes are not found. 
All is not sweet, all is not sound. 

GiTe me a look, give me a face, 
That makes simplicity a grace, 
Robes loosely flowing, hair as free. 
Such sweet neglect more taketh me 
Thau all th' adulteries of art ; 
They strike mine eyes, but not i^y heart. 

B. JONSON. 

if) Among our industrious and frugal forefa&eis^- it was a 
maxim that a young woman should never be married until she had 
spun herself a set of body, bed, and table linen. From this 
custom all unmarried women were termed spinsters — an appella- 
tion they still retain in all law proceedings. 
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Though still they all will married be, 

(Their everlasting destiny,) 

They are too proud, and will not truckle, 

Their progeny at all to suckle ; 90 

But make their husbands draw their purses, 

And like the cuckows, hire them nurses : 

Mere idle wives and never pleased, 

With minds and bodies both diseased. 

But when ambition, pride, and pow'r, ^ 95 

Set up the famous Babel (^) toVr, 

(For the profession happy hour ! ) 

In Phale^s {^) time ; then noise and strife, 

Destroy*d that simple mode of life ; 

The common language which was us'd, 100 

Became a gibberish quite confus'd ; 

Men with each other storm'd, and swore. 

Took leave for ever — friends no more. 

What Japhefs (^) grandson took for tillage. 

Old Nimrod (**) claimed by right of pillage ; 105 

And war was wag'd, till fear and dread. 

Brought in a government instead. 

States, property, and laws succeeded, 

(Had men been honest, little needed,) 

From whence we date all worldly titles, 110 

To manors, houses, lands and pightles ; 

(*) '7311 H®^' *• ^* confusion. A tower or temple built by the 
descendants of Noab. 

(b) The son of Heber. 

{^) Japhet was one of the sons of Noah. 

(**) The first king of Babylon. Ex. Athenaeo. According to 
Bochart in PhaUg the same with Bacchus. 
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Derive all sciences, and arts, 

Divided into yarious parts ; 

By which we measure earth and sky, 

And even into nature pry (*) ; 115 



(') If we come to consideT man as endowed with reason, we 
shall plainly see that with it, as with ahright and radiant sceptre, 
he can rule and gaide, and govem and give laws to the whole 
world, the suu, the moon, the stars ; though he cannot stop their 
motions, because their motions are set at work and ordered, even 
as man himself is, by the law eternal : yet by his reason he can 
give such laws unto their motions, as to make them subservient to 
his use. He knows how to travel by the stars, either by land or 
water ; and since he found out by his reason the use of sails and 
the compass, he may justly be said, Le^es novas teribere venHs, as 
Seneca'« expression is, to give laws to the winds themselves. The light 
and heat of the sun, he can give laws unto them ; he can either 
admit the light, or exclude it from his presence ; he can increase 
the heat, or diminish it ; he can augment, or abate its vigour ; in 
a word, he can give such laws to it, as to make it serve him as he 
pleases. The fowls of the air, though they are above him in 
Tespect of place, yet he knows how to bring them all under him ; 
^e sharpness of their bills and talons cannot defend them ; the 
height of their nests in the craggy rocks, and the highest trees, 
cannot save them ; neither can they with their wings fly from him, 
bat must submit to him, and lie prostrate at his feet, when he 
spreads abroad those laws or nets, which reason can tell how to 
make. If we come to consider the earth, who sees not, that all 
things, both in and upon it, are subject to the laws of reason ? 
The elements of fire, air, earth, and water, may all be moulded 
and modelled as man pleaseth. The plants and herbs and trees, 
are made to grow as he directs. The metals cannot exempt them- 
selves from the power of his empire, though they hide themselves 
in the bowels of the earth. The beasts of the field, though 
stronger than he by far, yet by the help of his reason, he makes 
them all his servants. He can tame, rule and guide them as he 
pleases ; by the rod, by the whip, by the spur ; nay, by his voice 
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Yet still for all, we have a will, 
That's ever prone to do what's ill (•) ; 



only and i/^histle, be makes them all swift and nimble in bis 
business. He naakes some of tbem to cany bim, in bis pursuit of 
otheis ; and some, by understanding their natures and tempers, 
has be trained up to bunt after, and seize on and kill their fellow 
creatures for his pleasure. If we set oursdves to consider the sea, 
there is tbat Leviathan who takes bis pleasure therein, of a pro- 
digious bulk and greatness ; yet man by the help of bis reason 
can give laws unto bim, and put books into bis nostrils. The 
formidable element of water, the depth of the sea and rivers, tbe 
fins and scales of fishes, do not, cannot prevent tbe reason of man, 
but with books and nets, as so many laws, are tbey drawn firom 
tbe profound deep before bis tribunal ; nay, the oyster and the 
coddle, tbe most small and minute, cannot bide themselves in tbe 
very mud of the bottom, from bis jurisdiction. — {DawtofCs Orig» 
Leg, 25.) If a man (says Tillotson) by a vast and imperious mind, 
and a heart as large as the sand upon tbe sea shore, as is said of 
Solomon, could command all the knowledge of nature and art, 
of words and of things ; could attain to a mastery of all languages 
and sound the depth of all arts and sciences, measure tbe earth 
and tbe heavens, and tell the stars and declare their orders and 
motions ; could discourse of tbe interests of all states, the in- 
trigues of all courts, the reason of all civil laws and constitutions, 
and give an account of tbe history of all ages ; could speak of 
tree^ from tbe cedar tbat is in Lebanon unto the hyssop that 
springs out of the wall, and of beasts also and of fishes, and yet 
should in the mean time be destitute of tbe knowledge of God 
and Christ, and of bis duty, all this would be but an impertinent 
vanity, and more glittering kind of ignorance ; and such a man, 
like Uie philosopher who, while be was gazing at tbe stars, fell into 
tbe ditch, would be undone, and with all bis knowledge and a great 
deal of wisdom, ^d down to Hell. 

(*) There is a vm ahdita (says Algernon Sidney) which sways 
all human things, turns tbem which way it pleaseth, blasts tbe 
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And ne'er shall find the summum baman (*), 
Until we get to summam domum. 
As rivers flow from little fountains, 120 

And mole hills are a sort of mountains ; 



best weighed counsels, and makes the most absuid folKes often 
serYiceable to the gieatest good. — ^A day, an hour, a moment, is 
sufficient to overtum the things that seem to have been founded 
and rooted in adamant. — (Raleigh.) 

(") In Tarro's fime there were no less '^n two hundred 
eighty and eight different opinions as to this.^Ftie Aug. De 
Civ. Dei. 1. 19, c. 1.) Reader, if you wish to know where to 
find it, see and consider the 6th and 7th verses of the 4th Psalm, 
and pray to Him whom the wisest men acknowledge to be a 
power uneflable, and virtue infinite ; a light by abundant clarity 
invisible ; an understanding which itself can only comprehend ; 
an essence etnnal and spiritual, of absolute pureness and sim- 
plicity ; who was and is pleased to make himself known by the 
work of the world : in the wonderful magnitude whereof, (all 
which he embraceth, fiUeth, and sustuneth), we behold the image 
of that gloiy which cannot be measured ; and withal that one, 
and yet universal nature, which cannot be defined. In the 
glorious lights of heaven we perceive a shadow of his divine 
countenance; in his merciful provision for all that live, his 
manifold goodness : and lastly, in creating and making existent 
the world universal, by the absolute act of his own word, his 
power and almightyness ; which power, light, virtue, wisdomfand 
goodness, bdng all but attributes of one simple essence, and one 
God we all admire, and in part discern yer speculam creaturarum; 
that is, in the disposition, order, and varie^ of celestial and ter- 
restrial bodies: terrestrial, in their strange and manifold diver- 
sities ; celestial, in thdr beauty and magnitude ; which in their 
continual and contrary motions, are neither repugnant, intermixt, 
nor confounded. By these potent effects, we approach to the know- 
ledge of the omnipotent cause, and by their motions their Almighty 
Maker. — {Raleighy p. 1.) 
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So laws proceeded by d^prees, 
As aooms grow to timber trees. 

Of ove From whom our laws did first arise, 

^^^^^ Has been a question with the wise ; 125 

K from Molnudius (^), or op Hod {% 
Spdman C") and Bodin (^) best can tell; 
Some think a tinker brought them in, 
Coming from Greeee^ to purohase tin (*) ; 



(*) King of the Britons about 400 yeais before the Christian 
wt9L.'-{Spd. Gios, 362). 
C) Hoel Dhm, or Hod the Good, Hyed A.D. 914.~(J(. 1. 1. 

c, 50.) 

(«) Sir Hmry Speimtm, AuAorof several learned works, and 
among them, of the Glo s m n um Arekaologicum, 

{*) A learned Frenchman and lawyer. His treatise, De Re^ 
pubUca^ has been several times printed, and lectures have been 
read upon it at Cambridge. 

(«) They (the old chroniclers) say that Bruius, the first king 
of this land, as soon as he had settled himself in his kingdom, for 
the safe and peaceable government of his people, wrote a book in 
the Greek tongue, calling it the laws of the Britons, and he col- 
lected the same out of the laws of the Trojans. This king, say 
they, died after the creation of the world 2860 years, and before 
the incarnation of Christ 1103 years, Samuel then being judge 
of l^ael. I will not examine these things in a quo warranto, the 
ground whereof, I think, was best known to the authors and wri- 
ters of them ; but thi^t the laws of the most ancient Britons, their 
contracts and other instruments, and the records and judicial pro- 
ceedings of their judges, wei-e wrote and sentenced in the Greek 
tohgue, it is plain and evident by proofs luculent and uncontrol- 
lable : for proof whereof I shall be enforced only to point out the 
heads of some few reasons, yet so as you may prosecute the same 
from the fountains themselves, at your good pleasure and greater 
leisture. And first take a just testimony out of the Commentaries 
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Others declare it was not so, 180 

And give the lie direct to Strabo ; 



of Julius Caesar, (whose relations are as true, as his style and 
phrase is perfect) He in his 6th book of the wars in France, 
saitb, that in ancient time the nobility of France were all of two 
sorts, Druides or Equites; the one for matters of government at 
home, the other for martial employments abroad. To the Druideg 
appertained the ordering as well of matters ecclesiastical as the 
administration of the laws and government of the commonwealth ; 
for so he saith, De omnibtu controvertiis ffublicis privoHsque contti' 
tuunt<f ^c, et 81 quod est admissum facintu, ti cades facta^ n de 
hterediUtte^ definibtu controversia est, decemunt : pnemia peenas- 
que constituunt. Concerning the mysteries of their religion, they 
neither did, nor might commit them to writing; but for the dis- 
patching and deciding of causes, as well public as private, saith 
he, Crr€ecis Uteris utuntur, they used to do it in the Greek tongue,' 
to the end that their discipline might not be made common among 
the vulgar : now then this being granted that the Druides did 
customarily sentence causes and order matters public and privq^ 
in the Greek language, it will easily follow that the very same was 
likewise used here in Britain; and the consequence is evident and 
necessary, for that the whole society and tXL the discipline of the 
Druides in France, was nothing else but a very colony taken out from 
our British Druidesy as Cssar himself in the same place affirmeth, 
from whence they learned and received all their discipline for 
managing of causes whatsoever. Diseiplina Druidum, (saith he) 
in Britannia reperta, acque indein Gallium translata : Et nunc qui 
diligentius illam disciplinam cognoscere wlunt, in Britannium dis- 
cendi causa proficiscuntur. The very same.witnesseth P/rny also, 
lib. 13. cap. 1, towards the end. Nay their very name and appel- 
lation may serve for a proof of the Greek tongue, they being 
called Druides of Bftifs an oak, because, saith Pliny, they frequent 
woods where oaks are, and in all their sacrifices use the leaves of 
those trees. Add secondly to this, the daily commerce and troffick 
betwixt those Britains and the French, of which so much is spoken 
by Casar, Strabo and Pliny. And therefore no doubt they used one 
and the same form of covenanting by writing, which that it was in 
Greek, Strabo plainly affirmeth, lib. 4, Geographic ; for that the 
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Some say, 'tis clearly understood^ 
They first were found out in a wood; 



Maasilienns a Greek colony, and as histories report, the chiefest 
merchants then in- the world next the Phaenicians, so spread 
abroad the desire of learning their language, that even vulgarl j 
instancing therein the French nation, they did Tft trvfifioJuua 'Exx- 
mfl ypcup€iy, write, saith he, their deeds and obligations in Greek ; 
and that there passed continual traffick likewise betwixt these 
reiy Massili^os and the Britains, Sttabo in the same place directly 
affirmeth, in that, saith he, they used to fetch tin from the British 
islands to Massalia, 'ck rc»y Bperayy<x«y nyo'wycis roy MatraXiay 
KOfU<rc0ai.— (3 Co. Hep. Pref.; 3 Mod. Pref.) 

The common law of England is a composition of the feudal, 
civil, and canon laws ; and its definitions, divisions and maxims, 
are drawn out of one of these three laws. 

Some particular customs relating to descents of inheritances, 
make a difference between the civil law and some parts of the 
common law ; for the succession to personal estates is evidently 
the same. The. terms, the form of pleading, and the manner of 
trial by juries, deceive men into an opinion that the civil law 
stands upon another foundaticm. But you will see the relation 
between them when you consider that the conmion law originally 
gave no methodical account of things purely rational ; as of obli- 
gaticms, contracts, crimes, trespasses, last wills and testaments, 
judicature, pr the nature of other humane aots ; and that our 
lawyers have borrowed the rules and reasoning part from the dvil 
law, though many of them are apt to think that it was all their 
own from the beginning, because they have possession, and find 
it at present in their books. They are told that this was delivered 
down to them from their Druids ; but Fleta^ and Bracton^ and the 
most ancient of their writers, would look very naked if eveiy 
Roman lawyer should pluck away his feathers. Of late my Lord 
Coke hath frequently, and in express terms, made use of the 
maxims of the civil and canon law, and hath taught the way of 
arguing firom such rules to others. But Mr. West having occasion 
in his book of Precedents to giro a general account of obligations, 
contracts, offences, &c., has unskilfully epitomized and translated 
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Tliat << Quirk '' and ^< Qaercus '' mean the same, 

And do their origin proclaim : 185 

In this, however, all agree, SSSiyt- 

That when the Huns of Scythia, **^ 

A swarm of swarthy, filthy wretches, 

(True sans culottes^ devoid of breeches,) 

CVerran all lands with fire and sword, 140 

Repell'd they were with one accord ; 

S<ddiers got lands, instead of pay. 

By suit and fealty held they ; 

And feuds by policy or fear, 

WiUiam the Norman first brought here ; 145 

And they became the origin. 

Of Wardship (*), Livery (*»), Primer seisin (*), SiSmT** 

Together with the Royal aids (**), 

For making wives of pretty maids ; 

the account from Herm. Vtdteius,* and passed it off for the pure 
common law of England. — {Wood. Inst. Civ. Law, pre/.) 

(*) Wardship consisted of the lords having the custody of the 
body and of the lands of an infant heir under the age of 21 being 
a male, and 14 being a female, without giving any account of the 
profits till the age of 21 in the former, and 16 in the latter. 
— (2 Bloc. Comm. 67.) 

(^) When the heir male attained 21, or the heir female 16, 
they might sue out their livery, that is, the delivery of their lands 
out of the lord's or guardian's hands. For this they were obliged 
to pay a fine, namely, half a year's profit of the land.-~(/6u2.) 

(fj Primer seisin was a feudal burthen only incident to the 
king's tenants in capite, and to those who held under inferior 
or mesne lords. It extended in some cases to one whole year's 
profits of the land.— ( J6id. 68.) 

(d) By the ancient law of the land, the king and any lord of the 



* H, Valteii Jurisp. Rom. Contracta. 
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Knightservice (^\ Homage C*), and the bKas, 150 

Of royalty the girls to kiss; 
And Escuage (^)9 of which in lien, 
SiiujSif" At present we've but only two. 



realm might lay an aid upon their tenants for knigliting an eldest 
son, or marriage of a daugbter.^Jac. Law. Diet, verhtm Aid.) 

(*) Knight service was the first, most nnireisBl, and esteemed 
the most honourable species of tenure, called in Jjttin aav iiium 
militaref and in law French chivalry, or service de Mvaier. To 
make a tenure of this nature, a determinate quantity of land was 
necessary, which was called a knight's fee. 

(b) Litt Sect. 65, says, that homage was performed by tlie 
lord's kissing the tenant; and Coke says, (67 a,) If a manhold of 
the king and hath issue divers daughters and dieth, the king shall 
have homage of every one of the daughters. When exaction 
under the good name of benevolence was instituted, the king 
(Edward the 4th) called before him at several times a great num- 
ber of the wealthiest of his subjects, to declare to them his neces- 
sity and his purpose to levy war for the honor and safety of the 
kingdom, and demanded of each of them a certain sum of 
money ; and the king treated them with such great grace and 
clemency, and with such gentle prayer to assist him in his neces- 
sity, for the honor of the realm, that they very freely yielded to 
his request for the honor and safety of the realm. Among the 
rest there was a widow, of a very good estate, of whom the King 
merely asked what she would willingly give him for the main- 
tenance of his wars : By my faith, quoth she, for your lovely coun- 
tenance sake you shall have 20 pound, which was more than the 
king expected ; the king thanked her and vouchsafed to kiss her, 
upon which she presently swore he should have 20 pound more. 
--(12 Co, 120.) 

(«) Escuage is called in Latin Scutagium, that is, service of the 
shield. Every tenure by escuage was a tenure by knightservice, 
but every tenant who held by knight service did not hold by 
escuage. — (Co. Litt, 69 a.) 
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The Common Socage (*), and the Free; 

Save Copyholds (**), and Serfeantry (*^), 156 



(*) By the 12 Car. 2, c. 24, the military tenures were all 
destroyed, and all ]dnds of tenares held of the king or of others, 
were tamed into free and common socage, save tenures in frank- 
almoign, copyholds and the honorary services of grand serjeantiy. 
Socage is the holding of lands when any man is enfeoffed freely. 
Whatsoever was not a tenure in chivalry was a tenure in socage. 
Free socage is where the services are not only certain, but honor- 
able. And villein socage is where the services, though certain, 
are of a baser nature. All free lands and tenements in the king- 
dom are held by the former tenure (except those in frankalmoign), 
and may be aliened from one man to another, without the aid 
and assistance of any third person, by feoflfment with livery of 
seisin, or other usual conveyances by deed : they cannot be sued 
for or recovered in any court but the King's public Courts of 
Common Law : they are not liable (when held in fee simple) to 
any other forfeiture, but only for treason and felony : and theii 
tenants or owners are the proper suitors to the County Court, 
wherein the law has directed all elections by freeholders to be 
made. — (Blacks. Consid. on Copyholders^ 211.) 

(^ Copyholders hold at the nominal will of the lord, though 
regulated according to the custom of the manor. Though they 
have now by custom a sure and indefeasible estate so long as they 
perform their services (which are generally turned into pecuniary 
rents), yet they have no right to any vote as freeholders, whatever 
their interest may be, whether for life, in tail, or in fee simple. 
Some modem statutes have indeed by express provisions permitted 
them to serve on juries, as liberos et legales homines; but this is a 
plain indication, that till the legislature made them so in this 
instance, they were held not to be so in any.^J&ui.) 

(f) Grand Serjeantry is a tenure whereby one holds his lands 
of the king by such services as he ought to do in person to the 
king at his coronation. Petit Serjeantry is where a man holds 
land of the king by the render of something yearly, and in effect 
payable as a rent. 
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And customs, such as Marcheta (*), 
A right commuted for, they say. 

ofMtates So much for tenures; — now let's see- 
in fee Sim- ' ' 

inte"anS" ^^^ number of estates there be. 

^^ Measur'd they are, and all depend, 160 

On time, to end or never end. 

The first, and best estate of all, 

Is that which -we fee simple call (^) ; 



(*) The custom of Marcheta gave the lord of the fee a right to 
break the seventh commandment \vith his tenant's wife on the 
wedding night Robinson on Gavelkind (Appendix) says, that 
the right is commuted for by a fine paid in many manors, parti- 
cularly in the northern counties, who drew this barbarous usage 
from die Scots, among whom, by a law of King Evenm the 3d, 
" Rex ante nuptiasj tponsarum nobilium, nobiUs pleheiarum jmBli* 
hahant pudicitiam,^* This appears to have been the reason of the 
custom of BoTOughrEnglUhy that the youngest son, and not the 
eldest, shall succeed to the Burgage tenement on the death of the 
father, as being more certainly his offspring. 

(b) Fee is an inheritance, as Littleton says, and simple is that 
which is pure and perpetual. — {Plowd, 557.) 

The land itself is one thing, and the estate in the land is another 
thing ; for an estate in the land is a time in the land, or land for 
a time, and there are diversities of estates, which are no more than 
diversities of time, for he who has a fee simple in the land, has a 
time in the land without end ; and he who has land in tail, has a 
time in the land or the land for a time so long as he has issues of 
his body ; and he who has an estate in land for life has no time in 
it longer than for his own life ; and so of him who has an estate in 
land for the life of another or for jeais,^Plawd. 555.) 

When all estates were fee simple, then purchasers were sore of 
their purchases, farmers of their leases, creditors of their debts, the 
king and lords had their escheats, forfeitures, wardships, and other 
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Mother of all the lesser germs. 

Base fees and tails as well 88 terms : 165 

'Tis absolute as well as pure, 

Till time shall end it will endure, 

When limited imto^ and to 

Instance the tise of Richard Boe (^), 

His heirs and assigns^ who may, ) 70 

Sell or devise the same away ; 

Or leave it if it is so meant. 

His heir to take it by descent 

The bastard or the fee calfd bcuse^ 

But very seldom shews its face : 175 

'Tis when the limitation's to 

The use of Hie said Richard Roe, 

His heirs and assigns, untii 

A river's dry, which tdrns a mill. 

Perhaps a drought in summer, may 180 

The miller's avocations stay^^ 

Drink.up the stream ; and then if so 

From Roe the lands will dearly go ; 



profits of their seignories ; and for these and other like cases, by 
the wisdom of the common laV, all estates of inheritance were fee 
simple ; and what contentions and mischiefs have crept into the 
quiet of the law by fettered inheritances, daily experience teacheth 
us. — (Co. Liu. id B.) 

(») The use of peculiar and distinguishing symbols, in various 
professions, is one among the curiosities of science. This singu- 
larity is not inaptly observed upon by Shenstone. He says, '* A 
grammarian speaks of 1st and 2nd person; a poet of Celia 
and Corydon ; a mathematician of A and B ; a lawyer of Noakes 
and StyW' [and Doe and Roe].— (5A«n«^ Essays.) 
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But if the limitation's made 

So long as cheating's (^) us'd in trade, 185 

Or vice prevails : 'tis then a fee, 

As good as ever need to be ; 

For tho' 'tis hose instead of purcj 

Alas it ever will endure. 

ofertates pgg f^ii estates (**) come next in view, 190 

Of which we have but only two : 
The special^ and the general^ 
Restrained to hdrs lirpeal^ 
Excluding the collateral ; 
A mutilated sort of fees, 195 

And well compar'd to pollard trees. 
Whose spreading branches get a lopping 
As soon as they are fit for topping. 
The last is when the gift is to 
A man, for instance, Richard Roe, 200 



(*) Cheating will always preyail, in defiance of all human laws, 
for it cannot be avoided, but so long as contracts be suffered, 
many offences shall follow thereby. — (Doctor and Student^ c. 3.) 
In buying and selling, the law of nations connives at some 
cunning and overreaching in respect of the price. By the civil 
law, a just price is said to be that, whereby neither the buyer nor 
seller is injured above one moiety of the true and common value ; 
and in this case the person injured shall not be relieved by re- 
scinding the sale, for he must impute it to his own imprudence 
and indiscretion. 

{}) The expression, fee tail, was borrowed from the feudists, 
among whom it signified any mutilated or truncated inheritance 
from which the heirs general were cut off, being derived from 
the barbarous word taliare to cut. — (2 Bloc. Cornnu 112.) 
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And the heirs of his body — here 
It very plainly does appear, 
That if he marries Lucy Stiles, 
Then Jenny Guy, next Fanny Miles, 
And he hath issue by them all, 205 

£ach in successive order shall, 
Xake the estate performam donij 
AVithout denial made by any : 
And each will have it by descent, 
Until the tail is fully spent; 210 

Unless by means, you'll after see, 
Such tail is barr'd and made ajee. 
In special tail the gift is to. 
For instance, the said Richard Roe, 
And the heirs cfhis body by 215 

His present wife, late Jenny Guy ; 
Here, other issue won't avail- 
None else at all can have the taiL 
But if, alas ! they can't get any, 
Tlio' Dick himself should have a many, 220 

By various other venters ; all 
The generation ever shall 
Excluded be, and then the tail^ 
For lack of issue, needs must fail. 
But if the limitation's to 225 

The use of the said Richard Roe 
For lifej remainder to his son, 
(He, Roe, already having one) 
And the heirs of his body — ^he 

c 
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A purchaser (*) will clearly be ; 230 

And may, when he is twenty*one (**), 
If not before his race is run, 



(•) Where a person takes by purchase, he stands upon his own 
legs, claiming no inheritance from his ancestor. 

(**) We are not to think that the life of maH begins ^hen he 
can feed himself, or walk alone, when he can fight, or. beget his 
like ; for so he is contemporary with a Camel or a Cow : for he 
is first a man, when he comes to a certain steady use of reason^ 
according to his proportion ; and when that is, all the world of 
men cannot tell precisely. Some are called at age at fourteen, 
some at one-and-twenty, some never ; but all men late enough, 
for the life of a man comes upon him slowly and insensibly. But 
as when[ the sun approaches towards the gates of the morning, he 
first opens a little eye of heaven, and sends away the spirits of 
darkness, and gives light to a cock, and calls up thekrk to mat- 
tens, and by and by gilds the fringes of a cloud, and peeps over 
the eastern hills, thrusting out his golden horns, like those which 
decked the brows of Moses when he was forced to wear a veil, 
because he himself had seen the face of God ; and s1^ while a 
man tells the story, the sun gets up higher, till he shews a fair 
face and a full light, and then he shines out one whole day, un- 
der a cloud often, and sometimes weeping great and little showers, 
and sets quickly : so is man's reason and his life. He -first begins 
to perceive himself to see or taste, making little zeflexions upon 
his actions of sense, and can discourse of flies and dogs, shells 
and play, horses and liberty ; but when he is strong enough to 
enter into arts and little institutions, he is at first entertained with 
trifles and impertinent things, not because he needs them, but 
because his understanding is no bigger, ^and little images of 
things are laid before him, like a cock-boat to a whale, only to 
play withal : but before a man comes to be wise, he is half dead 
with gouts and consumptions, with catarrhs and aches, with sore 
eyes and a worn-out body.— (Jer^Ti^ Tayhr^s Holy Dyiny.) 
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By means wliich you will after see 

Cut off the tail and get the fee : 

No acts of Roe can e'er prevail, 335 

To bar the son of such his taiL 

Tho' if the limitation's to 

The use of the said Richard Roe 

For life, remainder to his son, 

(He the said Roe not having one), 240 

Roe fully then has got the pow'r. 

And may destroy the tail next hour, 

A thing the parties never meant. 

Who made the Will or Settlement 

For remedy of which abuse, 245 

The fam'd invention came in use («) : 



(*) The inserting trustees to support contingent remainders, toolc 
its rise from the two greftt cases (Chudleigh^ 1 Co. 120 a, and 
Arcker\ 1 Co. 66 a,) though not brought into use until after the 
usurpation. The defect that ca^ed-fbr a remedy, was the want of 
a vested estate in feoffees to uses : in Chudleigh's case the judges 
ran into refined and speculative reasoning ; one thing the minority 
of them went upon was, that such right in the feoffees to support 
the contingent uses • would introduce a perpetuity, if it was not 
capable of being barred : the law was then not settled ; but after- 
wards, in Arckef^i case (which is placed first in Coke^$ Reports, 
though subsequent) this point was adjusted; and alsoin tiie 
argument of PoUea^eh it was fully stated, and allowed in the 
case of Hales and Risky. Secondly, it was formerly a question 
whether trustees took any estate at all, except only a right of 
entry hi case of forfeiture ; but this was soon settled in Cholndei^B 

case (2 Co. 50 a.) A lease to A. for life, remainder to B. 

during the life of A., is a good remainder.— ^41 £dw. 3, Fitz. 
tit. Waste^ 53 ; Buncombe v. Duncombey 3 Lev. 457.) If it is so 

c 2 
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A limitation made unto 

Trustees in fee, for life of Roe ; 

Who clearly may an entry make, 

And of the land possession take, 250 

If any act by Roe is done, 

To bar remainder to his son ; 

Which in contingency must be. 

Until such son is bom we see. 

ofMtetes The next ^xe freeholds and which may, ^ 255 

andper To-morrow ccasc tho' made to day, 

autre w*. ^ ' 

The lowest cxil^Aper avJtre (*) vie. 

On life or lives they all depend. 

Which soon or late must surely end; 

Like lighted candles all consume, 260 

Give place to others in their room C^). 

For now the strongest, stoutest men. 

Rarely attain three score and ten ; 



after an estate for life, it is much stronger after an estate for 
years. — {Gwth y. Cottony 3 Atk. 751). 

(*) An estate for the life of another. If such estate be limited 
to a man, his heirs, executors, and administrators, and be not de- 
vised, it descends to the heir as a special occupant under the Sta- 
tute of Frauds, and is liable to the same debts as a fee simple is. 
When such estate is limited to executors, administrators, and 
assigns, it becomes personal, and is distributable, by 14 Geo. 2. 

P>) Our life is so short and vain, as if we came into the world 
only to see it and leave it ; by that time we begin to understand 
ourselves a little, and to know where we are, and how to act our 
part, we must leave the stage, and give place to others, as mere 
novices as we were ourselves at our first entrance. And this short 
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Xheir bodies perish by degrees, 
Victims of misery and disease, 
And so it is because they please, 



265 



life is employed in a great measure to preserve ourselves from 
necessity, or diseases, or injuries of the air, or other incon- 
veniences ; to make one man easy, ten must work and do drudgery ; 
the body takes up so much time, we have little leisure for contem- 
plation, or to cultivate the mind.— (^um«<'« Theory ^ i. 185.) 

A Table of the Ages of the antediluvian Fathers : 



Adam 
Seth 
Mnos . 
Cainan 
Mahaleel 



Years. 
930 
912 
905 
910 
895 



Jared 

Enoch 

Methusalah 

Lamech 

Noah 



Years. 
962 
305 
969 
777 
950 



A Table of the Ages of the post-diluvian Fathers, from Shem to 

Joseph : 

Years. Years. 

Shem . . 600 Nahor . . . 148 

Arphaxad . . . 438 Terah . .205 

Salah . . 433 Abraham . . 175 

Eber .... 464 Isaac . . . .180 

Peleff . .239 Jacob . . 147 

Reu . . . . 239 Joseph , . 110 
Serug . . . 230 

Though death entered first upon us by Adam^s fault, yet it came 
nearer unto us and increased upon us by the sins of more of our 
forefathers. For Adam^s sin left us in strength enough to contend 
with human calamities for almost a thousand years together ; but 
the sins of his children, our forefathers, took from us half the 
strength about the time of the flood ; and then from 500 to 250, 
and from thence to 120, and from thence to three-score and ten ; 
so often halfing it, till it is almost come to nothing. But by the 
sins of men in the several generations of the world, death, that is. 



30 THE CONVEYAKCISR'S GUIDE. 

Tho' heretofore it does appear, 

They stone and iron would outwear. 

The law itself some freeholds make, 

And some by deed the parties take ; 270 

They can't commence infuturo^ 

For this plain reason you must know : 

Because a livery {^) must be made, 

By clod, or turf, dug with a spade. 



misery and disease, is hastened so upon us, that we are of a con- 
temptihle age ; and hecause we are to did by suffering evils, and 
by the daily lessening of our strength and health, this death is so 
long a doing, that it makes so great part of our short life useless 
and unserviceable, that we have not time enough to get the perfec- 
tion of a single manufacture, but ten or twelve generations of the 
world must go to the making up one wise man, or one excellent 
art : and in the succession of those ages there happen so many 
changes and interruptions, so many wars and violences, that seven 
years' fighting sets a whole kingdom back in learning and virtue, 
to which they were creeping, it may be, a whole age. And thus 
also we do evil to our posterity, ssAdam did to his, and Cham did 
to his, and Eli to his, and all they to theirs, who by sins caused God 
to shorten the life and multiply the evils of mankind. And so for 
this reason it is the world grows worse and worse, because so many 
original sins are multiplied, and so many evUs firom parents descend 
upon the succeeding generations of men, that they derive nothing 
from us but original misery. — {Jeremy Taylor's Holy Dying, 61.) 
(*) Livery of seisin was first invented as an act of notoriety, 
whereby, people might have knowledge of estates, and be more 
able to try them, if they should be impanelled on a jury. — {Plowd. 
302.) One cannot give lands to another to begin after his death, 
because being to make livery presently, if that cannot operate 
presently it cannot operate at all ; for it is a contradiction to give 
lands to one by a solemn livery, which is an act executed and 
works presently, and yet by words to restrain that operation to a 
future time. — {Bae, Air. Hi. Renmnder and Mevenion, 307.) 
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Unto the very person to 275 

Whom the same freehold is to go ; 

Or by some means which give the seisin, 

Of wUch you'U after see the reason. 

If an estate is given to 

TTie tise of the said Richard Roe 280 

For life, it shall so long endure, 

Unless he makes a forfeiture, 

Or dies a novel sort of death. 

By other means than loss of breath : 

A death which lawyers civil call (*), 285 

And certainly the best of all : 



{*) When a man entereth into religion and is professed, he is 
become dead in law, and his son, or next cousin, shall inherit him, 
as well as though he were dead indeed. And when he entereth 
into religion, he may make his testament and his executors, and 
they may have an action of debt due to him before his eutiy into 
religion, or any other action that executors may have, as if he 
were dead indeed ; and if he make no executors, the ordinary 
may commit the adminislzation of his goods to another, as if he 
were dead mdeed<:^Litt See, 200.) Hence the reason of a grant 
to a man for the term of his natural life., Previously to the being 
professed, there was a itolemn renunciation of all sublunary enjoy- 
ments, and a farewell given to the world. " I renounce in the first 
place (said Tliomas d Kempis), all my friends; parents, relations, 
and kinsfolk ; all that are near and dear, known and familiar to 
me ; also all cities, casdes, md country seats ; item all moun- 
tains and vaBies, rivers and fountains, fields, meado.vvs, and woods, 
should they at any time be mine or offered to me ; all ornaments, 
rich household stttfi*, pleasant and magnificent houses; all psal- 
teries, harps, organs, musicians, songs, garlands, perfumes ; all 
merriments, clubs, banquets, conversations, visits, salutations, 
favours, honours, and delights of men ; all buffooneries, noises, 
rumours, plays, jests, wanderings, excursions, tumults, useless 
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A means by wUch men may contrive, 
To kill themselves, yet be alive : 



occupations; all riches, goods, emoluments, properties, charge^, 
offices, dignities, solacements, recreations firom without, and all 
whatsoever either the flesh can be tempted, allured, and delighted 
with, or the spirit hindered, molested, and defiled by." 

" Farewell, ye gilded follies, pleasing troubles ; 
Farewell, ye honored rags, and chrystal bubbles ; 
Fame's but an hollow echo ; gold, poor clay ; 
Honour y the darling but of one short day ; 
Beauty, (chief idol) but a damask skiff ; 
State, but a golden prison to live in. 
And torture freebom minds ; embroider'd trtttns^ 
But goodly pageants ; proudly swelling veins. 
And blood ally'd to greatness, is but loan 
Inherited, not purchased, not our own. 
Fame, riches, honour, beauty, state, tr€tins, birth. 
Are but the fading blessings of the earth. 
I would be rich ; but see man, too unkind. 
Digs in the bowels of the richest mine. 
I would be great ; but yet the sun doth still 
Level his beams against the rising hill. 
I would be /air; but see the champion proud. 
The world's fair eye, oft setting in a cloud. 
I would be wise ; but that the fox, I see. 
Suspected guilty, when the fox is free. 
I would be poor ; but see the humble grass 
Trampled upon by each unworthy ass. 
Rich, hated ; wise, suspected ; scorned if poor ^ 
Gtesit, feared; fair, tempted; high, still enxy^d more. 
Would the world then adopt me for her heir, 
Would Beauty's dueen intitle me the fair ; 
Fame speak me Aofumr'x minion ; and could I, 
With Indian Mouarchs, and a speaking eye, 
Command bare heads ; bow*d knees ; strike Justice dumb^. 
As well as blind and lame ; and give a tongue 
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A suicide and better &r, 
Than hanging or drowning either are ; 
When men have got the melancholy, 
Occasion'd by their sin or folly. 
And some estates for life, depend 
On certain acts, by which they end: 
If an estate is given to. 
The iLse of the said Richard Roe, 
Until he shall or may obtain, 
A benefice or other gain ; 
So soon as Roe is at his- ease 
His life estate is made to cease : 
The law itself a freehold makes 
When curtesy i^) the husband takes ; 
Or when it gives the wife a power, 
To claim her thirds, or right of dower ; 



290 



295 



300 



Of estates 
bj' the 
curtesy. 



To Stones, by epitaphs ; could I be all 
That makes a figure on this earthly ball ; 
Could I be more than any man that lires, 
* Great, wiacy rich, fair, all in superlatives : 

Yet I these fayours would more free resign 
Than ever fortune would have had them mine : 
I count one minute of my holy leisure 
Beyond the worth of all this earthly pleasure." 

Hickes de Imitatione Christi, pref. to, and 2d vol. 47. 

Honest Isaak Walton in his Angler, or Contemplative Man^s 
Recreation, attributes the above verses to Sir Henry Wotton ; and 
Francis Quarles laid claim to them : but Dr. Hickes refers to Vit. 
Bon, Monach. Sf Epitaph, Brev, Mon. 

(*) The husband's tenancy by the curtesy hath no moral foun- 
dation, and is therefore stiled a tenancy by the curtesy of Eng- 
land, — that is, an estate by favour of the law of England.— 
(Banks v. SiUton, 2 P. W. 635.) 

c 3 
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But yet her right cannot prevail, 305 

Out of a trust, in fee, or tail, 

Altho* his will from either seisin, 

For which there's not a single reason ; 

Unless it is, by way of favor ; 

To bind him to his good behaviour : 310 

Thus where a woman, seis'd in^e. 

Or tail, and hath a husband, he, 

If issue born alive, shall be 

Tenant for life, (the wife first dying,) 

If the child is born a-crying (*), 315 

But if 'tis still-born, why then he 

Is not allow'd his curtesy ; 

Whether he is or not to blame 

The law will punish him the same. 

For 'tis a loss to all the nation, 320 

To be depriv'd of generation (**) ; 

For on it do all things depend. 

Without it then the world would end : 



(*) If the issue be born alive it sufficeth, and the crying of the 
child is but a proof that it was bom alire. — (8 Co. 35.) 

(I*) When Ood created man and woman, and other living crea- 
tures, he said to them, ^' increase and multiply," and the way to 
do so is by procreation ; and therefore when he said, " increase 
and multiply," he intended it to be by procreation, and he was 
willing that it should be done ; and for that reason he instilled 
into mankind an appetite for procreation, which instinct is nature 
in them, and the appetite for the same is natural ; so that to 
beget is natural, and the end of it is to hare issues, and the hav- 
ing issue is the continuance of the people, for otherwise the world 
would be at an end. — {Plowd, 303.) 
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Aware of which, the Judges grave, 

Do all they can the world to save (*), 325 

Nay one to give it all his aid, 

Took for a wife his servant maid (^). 



(*) It is observed as a special blessing, that few or none of that 
profession die intestattu et improles, without will and without 
children (Prrf. Co, Litt) 

Q") In Hiliard v. Phaly and othert, the parson of the parish 
deposed that he knew Sarah Phaly ever since she first became 
servant to Mr. Hiliard, and that he always took her to be his con- 
cubine and not his wife. To obviate the parson's evidence, there 
was a letter produced under his hand, in very endearing words 
and expressions, wherein he assured her that if she would many 
him, then he would assist her to baffle all the attempts of her 
enemies to disprove her marriage with Mr. Hiliard ; and being 
asked by the Chief Justice Prait (who married his maid servant, 
which the parson, it is supposed, hinted at), what could induce 
him to write such a letter, if he took her to be a servant and a 
concubine, the parson replied that greater men than he had max^ 
ried servants. — (8 Mod, 181.) It is pleasantly related of Earl 
Camden (the judge's third son), that while Chief Justice, being 
upon a visit to Lord Dacre, at Aveley in Essex, he walked out 
with a gentleman, a very absent man, to a hill at no great dis- 
tance from the house, upon the top of which stood the stocks of 
the village. The Chief Justice sat down upon them, and after a 
while, having a mind to know what the punishment was, he asked 
his companion to open them and put him in. This being done, 
his friend took a book from his pocket, sauntered on, and so com- 
pletely forgot the judge and his atuation, that he returned to 
Lord Dacre^t, In the mean time the Chief Justice being tired of 
the stocks, tried in vain to release himself. Seeing a countryman 
pass by, he endeavoured to move him to let him out, but obtained 
nothing by his motion. " No,^ no, old gentleman," said the coun- 
tryman, '* you was not set there fomothing," and left him until 
he was released by a servant of the house, dispatched in quest of 
him. Sometime after he presided at a trial in which a charge 
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And all the Clergy,* lend an hand, 
To populate their native land, 

Three centuries back allow'd to marry (*), 230 

By special act of famous Harry : 
Long time before compeird to burn, 
Until at last they got their turn^ 
And in revenge, and out of spite, 
(Not out of carnal appetite,) 335 

A race supply in pious hope, 
To keep out Antichrist the Pope ; 
And with their moduses and tithes 
Supply their families and wives ; 
For charity should never roam 340 

If objects can be found at home. 
^^^ If husband die (% sole seis'd in fee, 
Or tail, the wife shall dow'ress be ; 



y^as brought against a magistrate for false imprifionment, and for 
setting in the stocks. The counsel for the magistrate in his reply 
made light of the ^hole charge, and more especially setting in 
the stocks, which he said e^ery body knew was no punishment at 
all. The Chief Justice rose, and leaning over the bench, said in 
a half-whisper, ** Brother, have you ever been in the stocks ? " 
** Really, my lord, never." " Then £ have," said the judge, " and 
I assure you, brother, it is no such trifle as you represent." 

(') 32 Hen. 8, ch. 38 {See note hereafter.) 

C*) Even if the husband is hanged for felony, the wife is allowed 
her dower. — (See note hereafter.) 

A dowress shall not be distrained for the debt due to the 
king by the husband in his lifetime, in the lands which she holds 
in dower. And other privileges she hath, of which Ockam yields 
the reason, Doti ejus parcatur quia proemium pudoris ett, (Claui. 
26, Hen. 3, m. 15 ; Co. Litt. 31 a.) There is no law to prevent 
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And have deliver'd to her hands, 

A third of all his houses — Elands — 345 

To hold for life, but still her dower 

Depends upon her age and power ; 

Her right the law will still withhold, 

Until she shall be nine years old (*), 

« 

Yet if she is one hundred years, 350 

No disability appears, 

Provided she is chaste and free. 

From any charge of advowtry. 

For if she's wanton been, shame on her. 

And sacrificed her husband's honor, 355 

As did the wife oijohn Comoys (**), 

Her right of dower it destroys ; 



widows from marrying, but they may many ad infinitum : and 
yet conditions in a will to restrain them from marrying have been 
held to be binding, though young enough to do great service to 
the public in point of children. — (1 Atk, 370.) 

(*) She must be above nine years old, (Co. Litt. sect. 36), an 
age when by the course of nature it seems impossible she should 
have issue or be pregnant; but the having issue is an indispensable 
qualification to intitle the husband to curtesy. 

(^ This gentleman, instead of the brutal practice of selling his 
wife at Smithfield, made a grant of her : ** Noveritis me tradi- 
disse et demisisse, spontanea mea voluntate, domino Willielmo 
Paynell militi Margaretam uxorem meam, et conoedo, quod Mar- 
gareta cum predicto Willielmo remaneat pro voluntate ipsius 
WUlielmi." Afterwards William and Margaret lived together 
and John died. Ruled first, that this w&s a void grant : — 2d. 
That it did not amount to a licence, or at least it was a void 
licence. — 3d. That after elopement there shall not be any averment 
quod nonjuit adtdteriunij though William and Margaret after the 
death of John intermarried. So she was barred of dower. Nota — 
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Although her husband, when alive, 
Had girls in keeping, £3ur or five (^). 



tbej produced a sentence of purgation of adultery in the Eccle- 
siastical Couit ; yet not allowed against such presumption. — (Hal. 
MSS, See Comoy's Giant of his Wife at length in 2 Inst. 435, 
and in margin of Dyer^s edit. 1688, /o/. 106. b ; Co. Litt. 22 a, 
Nate 10.) In dower, defendant pleaded dopement in the wife ; 
the wife replied that her husband had bargained and sold her 
to the adulterer ; and held bad : and licence by husband to wife 
to lie with another man, cannot be pleaded in bar to an action of 
trespass by the husband; nor that she was a notorious lewd wo- 
man ; but these matters may be giren in mitigation of damages.*— 
{Coot V. Bertyy 12 Mod. 232.) By the common law a wife was 
entitied to dower, notwithstanding an elopement accompanied 
with adultery, and tiiough by the statute of Westminstery 2 chap. 
34, adultery and elopement are made a bar to dower, yet it has 
often been taken so stricdy, that the one without the other has 
often been held to be not witiiin the statute. Certainly both 
together, though a bar to dower, would be no bar to her daiming 
a provision made for her by a jointure — (1 Atk. 275.) 

(^) The reason of the difference why a wife, in case of an 
elopement with an adulterer, forfeits her dower, and yet the hus- 
band leaving his wife and Hying with another woman, does not for- 
feit his tenancy by the curtesy, is, because the statute of Weetmiti- 
Mtefj 2 chap. 34, does by express words under these circumstances 
create a forfeiture of dower ; but thero is no act inflicting in the 
other case a forfeiture of a tenancy by the curtesy.— (3 P. W. 
277.) Dr. G. Gregory ^ in one of his essays, entiUed, Ohtervatunu 
on the History of the Female Sex^ justly enquires, " why chastitt 
(which doubtiess is a virtue uniyersally estimable and commend- 
able) should be essential to character in the one sex, and not in 
the other?'' He has attempted a solution of this " moral phe- 
nomenon,'' as he terms it, arising out of the ** imaginary property 
in the female sex, which is claimed by uncivilized people." Whe- 
ther his solution be satisfactory may be doubted."---(See Greg. 
Ess. p. 241.) 
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The next estates, are chattels r€al{^) 860 



realor 

Mere contracts under hand and seal ; ^»™* ^ 

For if a lease is made on Mondity, 

Commencing from the previous Sunday, 

Or from a day some years to come. 

To last, may be, till day of doom, 365 

Or for ten thousand years, it will 

Remain a chattel real, still ; 

Of less account, tho' good and sure. 

And thus for ages to endure. 

Than is a lease for life, which may 370 

To-morrow cease, tho' made to-day {^). 



(*) If a woman who has a terai of years, or a chattel real, takes 
a husband, the husband cannot devise the same to another by his 
testament ; for the wife at the time of his death, and before his 
death, had an estate in her which shall prevent the devise and 
frustrate it ; and if the husband in his lifetime had granted a 
rent charge out of the term, the wife survivor shall avoid the 
charge and all other incumbrances, for she being the survivor is 
remitted to the term, which the coverture does not devest out of 
heT.^Plowd. 418.) Estate personal is branched into chattel 
real, and chattd personal ; and it differs from a chattel personal, 
not because it is a real estate, but because it has a real extrac- 
tion.— (6 Mod. 107.) 

(**) At this day terms for years are multiplied to a much longer 
duration than they were formerly, and there is now ample remedy 
to recover the term itself, yet the succession continues the same ; 
for it would be inconvenient to have one rule of property for 
short terms, and another for those which were longer, being sJl of 
the same nature, and still no more than leases for years ; besides 
the difficulty of fixing the just bounds to any precise determinate 
number of years, since one or two years, more or less, would have 
made very little difference in reason, were the bounds affixed to 
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S?^*** The last estates, and least of all, 
Mere teriancies at voiU we call {^) ; 
They can't be pass'd, it is agreed, 
By matter of record or deed : 375 



leases of never so long a continuance, and long and short are only 
terms of comparison ; as a lease for forty years is long with res- 
pect to one of eight or ten, and yet short with respect to another 
of one hundred years. Therefore that there might be an uni- 
formity in the law, all leases for years are held to be of less value 
than estates for life, as being originally of much shorter duration, 
and also because they were under the power of the tenant of the 
freehold to destroy, and therefore are considered only as chattels, 
and cast upon the executor. — {Bac, Ahr. Leases, 297.) 

(*) Though modem determinations have converted tenancies at 
will into tenancies from year to year, yet the former by express 
demise may be created. — (4 Taunt. 128.) 

The Courts of Law have of late years leaned as much as pos- 
sible to construing demises, where no certain term is mentioned, 
not to be estates at will, but have rather held them to be* tenancies 

from year to year (2 BL Comm. 147.) And in a modem case, 

Mr. Justice Wilmot said, '* in this country leases at will, in the 
strict legal notion of a lease at will, being found extremely in- 
convenient, exist only nominally." Mr. Hargrave, remarking on 
this passage, says, '* it means not that estates at will may not arise 
now, as well as formerly, but it is no longer usual to create such 
estate by express words, and that the judges incline strongly 
against implying it." — (I Inst, 55 a, n. 3). He might have said, 
the judges incline strongly against allowing an estate at will at 
all. The Statute of Frauds, 29 Car. 2, c. 3, s. 1, enacts, that a lease 
by parol, for a longer term than three years, *' shall have the force 
and effect of a lease or estate at will onli/, and shall not, either 
in law or equity, be deemed or taken to have any other or greater 
foi'oe or effect, any consideration for making such parol lease or 
estate, or any former law or usage to the contrary notwithstand- 
ing." But there are cases which determine that a lease by parol, 
for a longer term than three yeai's, creates an estate from year to 
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For if the tenant could convey, 

"Tis clear he would no longer stay ; 

And by such act the will would end, 

On which the holding did depend. 

Now having sorted y&e; from taib, 380 

As Coblers do their brads and nails ; 

JiistingmsVd freeholds from the termsj 

As saplings are from younger germs. 

And shewn estates at will, we shall 

Proceed to those conditional, 385 

A term, a freehold, and a fee. 

May to conditions subject be ; 

And being so, may all depend 

Upon events which may them end : 

Thus, if a man who's seis'd in fee, 390 

For life, or years, turn felon, he 

By such a breach shall forfeit all ; 

The estates are held conditional. 



year.^^See Doe d. Rigge v. Bell, 5 Durnf. & £. 471 ; and CUtf- 
ton V. Blahey^ 8 Durnf. & £. 3. ) In the latter case the reporters 
seem to have been struck with this judicial contradiction of the 
statute, for they say in their marginal note of the decision, — ** though 
by the Statute of Frauds it is enacted^ that all leases by parol, for 
more than three years, shall have the effect of estates at will only, 
t>uch a lease emires as a tenancy from year to year.''^ Mr. Watkim 
thus comments on this decision, — ** to say, in an unqualified man- 
ner, that that estate which the statute declared shall be an estate 
at will only^ and shall not, either in law or equity, have any other 
or greater effect, shall not be an estate at will only, but shall have 
another and greater effect, is certainly very bold— -if not» as cer- 
tainly, very wrong.— (TFa<A. Princ. Conv. p. 6.) 
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If ever he prov'd thief, that he 

A tenant should no ,loi^r be (^). 395 

If your lessee 9l feoffment make 

You may of it advantage take ; 

Whether he holds for life or yecars^ 

Such grant a forfeiture appears. 

Conditions in a grant or deed, 400 

Are subsequent, or do precede (**) : 



(*) By the 54 Geo. 3, c. 145, it was enacted, "That no attainder 
of felony, which shall take place from and after the passing of 
this Act, save and except in cases of high treason, or of the crimes 
of petit treason or murder, or of abetting, procuring, or counsel- 
ling the same, shall extend to the disinheriting of any heir, nor to 
the prejudice of the right or title of any person or persons, other 
than the right or title of the offender or ofTenders during his her or 
their natural lives only ; and that it shall be lawful for every person 
or persons, to whom the right or interest in any lands, tenements, 
or hereditaments, after the death of any such offender or offenders, 
should or might have appertained if no such attainder had been, 
to enter into the same." 

Q) The nature of a condition precedent is, that it must be per- 
formed before ever the estate can vest ; and if the performance of 
the condition becomes impossible by the act of God, yet the estate 
shall never accrue to the party ; so, if it becomes impossible by 
any other inevitable accident. The relief in equity has always 
been in the case of subsequent conditions which determine an 
estate, and are not favoured in law, as to which, if the condition 
becomes impossible, the estate shall not be defeated. — (12 Mod. 
183.) Relief will now be given in some cases against conditions 
precedent, if compensation can be made. The distinction taken 
between conditions precedent and subsequent, as to relief, seems 
to be only when compensation can or cannot be made. — {FranMi 
Maxims, 49.) 
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If an estate is given to 
The use of the said Richard Roe, 
Upon his marriage with Miss Doe, 
Or to Miss Doe, provided she 
^Within three years, shall married be ; 
Xhe parson must it solemnize. 
Before the iLse can ever rise. 
For nothing else can do instead, 
Tlie needle always draws the thread (*). 
But if the grantor is incUn'd, 
Xo make the modus go behind ; 
Xhe grant to grantee, then will vest ; 
Xill breach is made, he stands possest 
But on such breach, the grantor can 
£nter, and have his land again ; 
And on such entry as 'twas meant. 
Conditions then are subsequent. 
And to this class you may refer all 
Base fees anifies conditional. 
Estates in law, are mostly three, 
Tenimts for life^ in tailj foAfee : 
The first, possession having got, 
The other two, can have it not; 
First in remainder, has a tail^ 
Will last till death and issue fail ; 
And when that happens then we see. 
The third's intitled to the^e. 



405 
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(•) Plawd. 272. 
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Of vested, All remainders, owe their being, 

contin- 

gent, and To the estate that's intervenine: : 430 

cross re- ^ *^ 

mainders. For things Supported needs must fall, 
When no support they have at all(*), 
And such estatei particular we call; 
On it are all remainders rested, 
As well contingent, as those vested (^), 435 

And such estate, in tail must be 
For lije, or years, and not mfee : 
For if you give the whole to Doe, 
What part remains to give to Roe ? 



(^) Dehile fundamentum caditopus (Noy's Maxims,) 

(i>) If an estate in remainder is limited to a child before bora, 
when the child is bom the estate in remainder is vested. — (2 Leon. 
239.) Lease for life to a monk, remainder in fee, remainder void, 
because the monk had not capacity to take the estate for life ; so 
that the estate which precedes the remainder is void, and ex con- 
sequenti, the remainder is void. — {Plowd. 35 .) Though such estate 
in remainder would have been good in a will. Husband and 
wife, seised in fee in right of the wife, levied a fine with procla- 
mations, and by deed declared the fine should enure to the use of 
the heirs of the body of the husband, begotten on the body of the 
wife ; remainder to the right heirs of the husband. They had 
issue, but such issue died, living the husband and wife. The wife 
died, and afterwards the husband died without issue. Adjudged, 
the estate belonged to the heir of the wife, and not to the heir of 
the husband, because the uses declared by the fine were void for 
want of a particular estate to support them. — {Davis v. Speedy 
Carth. 262.) But if an estate is limited to two, the one capable 
and the other not, he who is capable shall take the whole ; as if a 
man give land to one et primo genitojilio, if he hath no son the 
father takes the whole. — (1 Co, Rep, 101.) 
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On such estate particular^ 440 

JEtemainderSf all dependent are. 

So must and ever will remain. 

As links all hanging to a chain. 

Suppose that the aforesaid Doe, 

Doth lease for years, unto said Roe ; 445 

AVith tiiejee and in remainder. 

Over unto Stiles a stranger ; 

As twice ten shillings will be found. 

To make just twenty, or a pound ; 

The sum of both estates will be, 450 

The whole of an estate injee. 

Suppose that the aforesaid Doe, 

Doth make a lease for years to Roe, 

Remainder first to Richard Stiles, 

And afterwards to Thomas Miles, 455 

And both for life, with^e to go 

Unto a son of Doe or Roe. 

The sum of all can only be. 

The whole of an estate in fee. 

From whaf s premis'd, you'll now attend, "J 460 

And learn the rules to comprehend. 

On what remainders do depend. 

Strange things they are, which for an age ('), 

Made legal disputants engage, 



(*) This word, " remainder^'* made some dispute, which lasted 
for above an age. It was a great question, whether there could be 
a remainder of a thing created de novo^ for there cannot be a re- 
mainder of a thing that never had been before. Since, a more 
reasonable construction has been made. If a man by deed grant 
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Denying they had ever been, 465 

In things which never yet were seen. 

Poor simple souls, not in their senses, 

(Or just as weak as Paglarensis) (*), 

Who with hard study took great pains 

With heads too thick, too thin of brains, 470 

To controvert what's since found out, 

To be without the smallest doubt : 

For things unseen to mortal eyes (**), 

May have existence in the skies ; 

Or in the sea, and go to sleep, 475 

On beds of coral in the deep ; 

Or Ke perhaps, by way of rig, 

Conceal*d in some full bottom-d wig. ' 

As all the parts will just agree 

To make one whole estate in fee ('), 480 

And one depends on th' other so. 

They always must together go. 

By reason of their near relation. 

One deed to all must give creation. 



a rent to A. in tail, remainder to B. in fee, it is a good remainder. — 
(QMod.\\2.) 

(») Paglarensit was amazed,' and said his farmer had surely 
cozened him, when he heard him tell that his sow had toleren 
pigs, and his ass had hut one foal. — {^neas Sylvius* Epistle to 
Gasper Scitick ; and see BurUnCs Anat. Melon. 130.) 

(^) Law makers have often made laws about species of actions, 

which were only the creatures of their own understandings ; beings 

that had no existence but in their own minds. — {Lochias Essay 

Hum, Underx, 2, 280.) 

(«) Every whole is equal to all its parts taken togedier.— (i$«mp- 
son^s Geom, Ax.S,) 
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And as the^^ estate's a prop, 485 

Without which all the rest would drop, 

'Xis clear remainders all must be, 

Vested either in ihe grantee 

Sefore, or else when it does end. 

Because they all on it depend : 490 

Xhus sei^d in fee, if Thomas Stiles, 

I3oth make a grant to Richard Miles, 

For term of years as a lessee, 

HeTnainder aver and in fee. 

By Stiles's grant expressed to go, 495 

Unta the use of Richard Roe ; 

The .grant for years so made by Sdles, 

Vests in possession in said Miles, 

lAvery being made by Stiles ; 

And Roe*s estate will also vest, 500 

Altho' it cannot be possest, 

Until the term shall end in Milesj 

So granted by th' aforesaid Stiles. 

The estate particular and all 

Semaindersy must and ever shall 505 

Be taken from the same estate. 

To which they one and all relate ; 

For if the^r^ estate created, 

Is void, or after is defeated (^), 



> 

{^ There are some few instances of rested remaindeis taJdng 
effect, though the pieeeding estate be defeated. As if a man 
make a feoffment in fee to the use of one for life, and after to the 
use of another in fee, and although the particular tenant refuses, 
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All the remainders needs must £all 510 

When no support they have at all : 

If an estate for life's made to, 

An unborn son of Richard Roe ; 

Or such estate conveyed be, 

Upon condition^ here we see ; 515 

If breach is made, the grantor may, 

Re-entry make the following day. 

And void the estate, and then if so 

Away must all remainders go : 

Suppose a man who seised be, 520 

Of any land, and that in fee, 

Doth grant the same for life to Doe, 

Tail in remainder unto Roe ; 

The tail in Roe does clearly vest, 

Altho' it cannot be possesst 525 

Until Doe die, and then 'twill go, 

And be enjoyed by said Roe. 

Joint grant to two^ for both their lives, 

WithyJe to either which survives ; 

Tho' remainder is in neither, 530 

Yet, upon the death of either. 

It instantly shall vest, and he. 

Who is survivor, have ihefee (*). 



yet the remainder is good. So if a man devises lands for life, the 
remainder in fee, and the tenant for life refuses, yet the remainder 
is good. — (1 Co. Rep, 101.) 

(•) Bigot T. Smith, Cro. Car. 102, is a remarkable case; Baton 
and Feme joint tenants for life, remainder to the heirs of the sur- 
vivor of them ; the husband alone made a feoffment in fee, and died, 
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But if a man who seised stand, 

And that in fee of any land, 535 

Doth grant the same^r life of Doe, 

Tail in remainder (not to Roe 

But) to Roe's first-bom son — then here, 

It very plainly doth appear. 

That if Doe die, before that he 540 

Is bom or shall in esse be, 

Remainder *s utterly destroyed. 

Its want of vesting makes it void. 

So strict the rule was, that if Doe 

Did make a grant of land to Roe, 545 

For life, remainder to his son. 

In tail — Roe's death not leaving one, ^ 

Destroy'd remainder to his son : J 

Altho' his wife with good intent, 

Contriv'd to be then enciente; 550 

Because the first estate, you see, 

Ceas'd before he came in esse. 

But long since by the parliament (*), 

Such cruel hardship to prevent, 



I 



and the wife survived : and the question was, whether this con- 
tingent remainder could arise out of the wife's estate ? And held 
that it should not, hecause that during the coverture, she had no 
^ht of ENTRY or ACTION ; but the husband had the power over 
the whole estate ; and though her estate and the contingency hap- 
pened and started up together, eo imtantCy yet this was not suffi- 
cient, because the particular estate that should support the con- 
tingency ought to be precedent. — (12 Mod. 174.) 
W Vide 10 & 11 W. 3, c. 16. 
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'Twas made a law a child unborn (*) 555 

Should be no longer thus forlorn. 

Suppose a man who seised stands, 

And that in fee of any lands, 

Doth grant the same^or life to Doe, 

Fee in remainder (not to Roe 560 

But) to Roe's heirs (*')^-if Roe survives. 

And living is when Doe so dies. 

Remainder's void, for living Roe, 

How can they to his heirs go ? 

But if Roe happen first to die, 565 

The limitation will apply : 

His heir at law is then defined, 

For whom remainder was designed, 

Tho' first contingent in such case. 

After it vests, it shall take place : 570 



(*) This seems to be no slight departure in principle (although it 
may be quite just in equity) from a favourite leg^ maxim,— ^ 
non apparentibus, et nan existantihus eadem est ratio. 

(^) Whilst a person is living, he has no heir. The name of 
heir is given to a man in respect that his ancestor is dead.-- (Phwd. 
45.) Devise to the youngest son for life, remainder to the heirs of 
the body of the eldest ; the youngest son died in the lifetime of 
the eldest : held, the son of the eldest could not take, because he 
ansi^ered neither part of the description, for he was neither heir, 
nor heir of the body of the father while he was living.— (C%€i/oii«r 
V. Bowyer, 2 Leon. 70.) If a lease is made for life, and if the 
tenant for life dies, then the land shall remain to the right heirs 
of J. S. : in this case, if J. S, is living, his right heir shall never 
have it, because it cannot vest when the particular estate deter- 
mines. — {Plowd. 485.) 
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Roe might have died, living Roe, 
Uncertain 'twas who first might go. 
Such limitations, lawyers all 
Potentia propinqud call. 

But limiting remainder to 575 

The heirs of Hie aforesaid Roe, 
'Ere Roe himself in esse be. 
Is void; for here we clearly see. 
Two things are in contingency, 
And both potentia remota 580 

As the same learned lawyers say. 
So limiting remainder to 
An unborn son of Doe or Roe (*), 
Is good, as we before have said; 
But if it be to Dick or Ned, 585 

He having no son of such name, 
'^Then living to enjoy the same; 
The limitation here again. 
Is clearly void, and therefore vain : 
Perhaps instead of Dick or Ned, 590 

A little girl may shew her head; 
Or if a boy, why then we see. 
That he should come, in esse be {^) 

(^) An infant in ventre sa mere, is now considered, generally 
speaking, as bom, for all purposes for his own benefit. — {Lanca- 
shire V. Lancashire, 5 Term Rep. 49 ; Doe on demise of Clarke 
V. Clarke and others, 2 H. Black. 399, and the cases there cited, 
contrary to ancient authorities.) 

(^) The phraseology of our law exhibits a strange medley of 
Latin, French, and English. It may almost be characterised 
like the language of Hudihras : 

« ■ a party-coloured dress 

D 2 
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Already christen'd as it were, 

Whilst he was in ventre sa mere (*), 595 



Of patcbM and piebald languages, 
'Twas English cut on [French] and Latin. 
Like fustian heretofore on satin. 
It had an odd promiscuous tone, 
As if 't had talk'd three parts in one ; 
Which made some think, when he did gabble, 
Th'd heard three labourers of Babel ; 
Or Cerberus himself pronounce 
A leash of languages at once." — 

Hudibras, cant. 1, p. 1, v. 95, &c. 

Indeed Butler has himself reproached the lawyers with their 
.barbarism of language, in a very bitter satire, entitled " Tfie Cha- 
racter of a Laivyer:^^ — "He overturns Latin and French with 
greater barbarism than the Goths did Italy and France, and makes 
as mad a confusion of language by mixing both with English." — 
{Butler* 8 Remains, v. 2, p. 167.) 

(a) Fine levied to 12., who granted and rendered the tenements 
to one /. and Florence his wife, for their lives, remainder to €r ., 
son of J., in tail, remainder to the right heirs of /. ; and in 
truth, at the time of the fine levied, /. had not any son named 
G., but afterwards he had a son named G., and died. And in 
a precipe against Florence, it was adjudged that G. should not 
take the remainder in tail, because he was not bom at the time of 
the fine levied but long after, wherefore another, who was right 
heir to J. by judgment of the Court was received ; for when /. 
had not any son named G. at the time of the fine levied, the law 
will not suppose that he will afterwards have a son named G., for 
that is. potentia remota, — Note, reader, a difference between a re- 
mainder limited by a particular name, and by a general name ; 
for a remainder limited by a general name may be good, although 
the person be not in esse at the time of the remainder limited. 
As if a lease for life be made, the remainder to the right heirs of 
/. S,, who is alive, the remainder may be good, and yet he hath 
no heir at the time of the remainder limited. The same law of a 
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Is too remote — ^nor will the law 

Allow of a remainder for 

A bastard e'er that it is born — 

A race, alas ! it views with scorn. 

And thus may a remainder be 600 

Contingent for uncertainty. 

As it doth regard the taker, 

'Twas design'd for, by the maker ; 

Remainder^ too, may also be 

Contingent^ in the event we see (*) : 605 



remainder 'primo genito filio. — (2 Co. 51.) In ChuHeigKs case, 
we find the most absurd limitations — to tbe use of Sir Richard 
and bis beirs on tbe body of Mary, tben wife of Thonuu CareWj 
lawfully begotten ; and in default of sucb issue, to the use of tbe 
said Sir Richard, and to bis beirs on tbe body of Elizabeth, then 
the wife of Richard Brampfield, lawfully begotten, with remain- 
ders over.— (1 Co, 120.) 

(*) Contingent remainders axe of four sorts : — 1st. Where the 
remainders depend entirely on a contiugent determination of the 
preceding estate itself. As if A, make a feofiinent to tbe use of 
B. till C. come from Rome to England, and after sucb return to 
remain over in fee. This remainder doth depend in contingency ; 
for it is uncertain whether C. will ever return. — 2d. Where the 
contingency on which tbe remainder is to take effect, is indepen- 
dent of the determination of the preceding estate. As if a lease 
is made to A, for life, remainder to B. for life, and if B. die before 
A., remainder to C. for life : this is a good remainder in contin- 
gency, if A, survives B. — 3d. Where a remainder is limited to 
take effect upon an event, which, though it certainly must happen 
some time or other, yet it may not happen till after tbe determi- 
nation of the particular estate. As if a lease is made to J. S, for 
life, and after the death of J, 2>., remainder over to another in fee ; 
this remainder depends in contingency, for if /. S, die befote 
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If land is given for life to Doe, , 

(And if in case it happens so 

He is survived by RichaFd Roe) 

Remainder to said Roe in fee ; 

Remainder '« in contingeecy, 610. 

And gone for ever, if said Roe, 

Should chance to die before tsaid Doe, 

But otherwise, it vests in Roe : 

And you must ever bear in mind, 

Such chance estates of either kind, 615 

K to 9k freehold they extend 

TTiey on a freehold must depend: 

They can't, as clearly it appears. 

Depend upon a term of years. 

If land is given for years^ to Doe^ 620 

Fee in remainder (not to Roe 

But) to Roe's heir$^ the gift 's destroy'd 

As soon as made, and therefore void. 

But if a giffsfor lifs^ to Doe, 

Remainder to the heirs of Roe, 625 

Roe's heirs may take, and have the fee, 

Provided the event shall be 

TTiat Doe, the tenant, is alive. 

When Roe so die and him survive. 



J, D^ the partacular estate is determined before the lenudnder 
can begin.— 4dL. Where tbe person to wbom the remainder is 
limited is not fet ascertained, or not yet in being. As if a lease 
is made to one for life, remainder to the ligbt beirs of /. S. ; this 
is good, if the lessee for life survire /. S., otherwise noU^d Co. 
dO ; Feaitnit CotU. Rem, 5.) 
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For 'ds a nile that's good and sure, 690 

And whicli for ever will endmiB^ 

jRemaznder oifreehM or otjee^ 

If in contingency it be, 

Must have a vestedfreehold, on 

Which it may hang or rest upon; 635 

And svtchjreeholdj in will, ordeed, 

RemaiTider ever must precede, 

For 'tis a thing which needs must be 

The grantor at the time when fae> 

Grives the remainder a creatibn, 640 

Mnst pass 2l freehold oh th' occasion. 

But such remainder may be void^ 

Or liable to be destroyed : 

For if the first estate shall end 

On which remainder does depend, 645 

Lieaving no right to entry make (^)^ 

And of the land possession take. 

Before that the event takes place (^), 

Or unborn son shall shew his face. 



(*) A ligiit of entry TXrill, thougli a right of action ^nll not, sup« 
poirt a contingent lemainder : as if tiiere be tenant for life, with a 
contingent remainder over, and tenant for life be disseised, the 
whole estate is devested ; but the right of entiry in the tebant for 
life will support the contingent remainder : but if tenant for life 
be disseised, and a contingent remainder expectant upon his estate 
does hot vest before a descent is cast, then it is gone ; because it is 
turned into a right of action ; though now it may be preserved 
longer by the statute 32 Hen. YtlL, c. 3d, whereby, except a 
disseisor be five years in possession, a descent will not take away 
an entry. — (12 Mod. 174.) 

(^) *^ I give and devise all my real estate to my brother G. L, 
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Then the remainder is' destroyed ; 650 

It's want of vesting, makes it void. 

If tenancy for life, there be 

Remainders in contingency ; 

Such tenant may by various means, 

As well as by his death, it seems, 655 

Destroy his life estate, whereon 

Such remainders rest upon ; 

And losing their support, they fall 

Never again to rise at aU : 

Thus, if a limitatioji stand 660 

To the use of Roe, of any land. 

Far life, tail in remainder to 

An unborn son of the said Roe ; 

And Roe surrenders, 'ere his son 

In esse be, then thereupon ^ 665 

Remainder is for ever gone. 

For remedy of such abuse, 

Tlie fam'd invention came in use : 



and his assigns for life ; and immediately after his death I give 
and devise the same to C B,y ber heirs and assigns for ever, in case 
she shall survive my said brother ; and if she die in his lifetime » 
.then I give and devise my said real estate unto my said brother 
G. X., his heirs and assigns for ever. In 1793, G, X., who was the 
testator's heir at law, levied a fine sur conuzance de droit come ceo, 
and declared the use to himself in fee, and dying in 1799, de- 
vised the premises to E, S. in fee. In 1798, C, B. made an actual 
entry, within five years, in order to avoid the fine, and in 1800 
brought her ejectment ;— judgment for B. S. A limitation to a 
trustee, would have preserved the contingent remainder limited to 
C. 5.-1(2 Bos. ^ Pid. 289.) 
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A limitation made unto 

Trustees in fee fir life of Roe, 670 

Wlio clearly may an entry make, 

And of the land possession take. 

If any act by Roe is done. 

To bar remainder to his son* 

However, in devise by will, 675 

The devisor then being ill, 

(For death may make a sudden call 

Wlien no excuse will serve at all. 

Set out he must upon his journey 

Nor stay for counsel or attorney) ; 680 

Remainders may, and often are 

Made otherwise, as will appear; 

For though the rules above are good. 

They're very rarely understood. 

If an estate^ by toiU^ or deed^ 685 

To two or more, is limited. 

In undivided shares, in tail. 

And if the issue chance to fail 

In one or more, the others shall 

Take all such shares original, 690 

As well as those, which may or do 

On subsequent events, accrue. 

Here, cross remainders do appear : 

And each shall be the other's heir ; 

And the reversioner, or he 695 

Who is remainder man, in fee. 

Is not let in to take, until 

They're all determin'd — when he will. 

d3 
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All such remainders^ as we ready ^ 

Must be express'd, if in a deed; 700 

But in a will, 'tis understood 

By implication, they are good. 

The usual language which isus^d 

To make them, is so much confus'd, 

It seems to be the better way, 705 

And quite sufficient, if you say 

(Avoiding all prolixity) (•) 

That cross remainders there shall be : 

For terms which technical they call, 

Are rarely understood at all. 710 

MecuteJT ■'-^^^^ ^fi^9 or tail, may be 
J?utS^. Infuturo]^), or prcesenii; 



if) Simply saying, *' with cross remaindeis,'' is better than mak- 
ing use of technical words : for no precise term is necessary to 
create cross remainders. — {Ld. Kenyan, 5 T. R. 431.) 

(^) In inheritances there may be two sorts of executory devises : 
first, where a devisor parts with the whole fee out of him, and after- 
wards qualifies the estate of the devisee, and limits contingent re- 
mainders over ; and this is repugnant to the rules of common law, 
to have one fee depend upon another. — (Co. Litt. 18.) By the act 
of the party one fee cannot depend upon another, though it may 
by act in law, as it is often seen since the stat. of 26 Hen. VIII, 
c. 13, for forfeitures of estates tail ; and since fines are become so 
usual ; and though Vaughan, in the case of Gardner v. Sheldmer 
(1 Vaugh. 259,) contradicts the opinion of Lord Coke, and is angry 
because he cites no authority for it, yet he himself shews no 
authority to the contrary ; and it is no wonder Coke shews no 
authority, for it were to prove a thing could not be that never was 
done. In 19 Hen. VIII. 8, h. Dyer, 33, it is held that it cannot 
be even in a will. And the first of these devises that we find is in 
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The last on death of devisot 

Is executed by the law ; 

The devisee may entry make 716 

And of the land possession take; 

Nay, sell it, each and every acre, 

Before he pays the imdertaker. 

Of which aware, testators may 

Devise their freeholds so away 720 

That they shall neither vest, nor go, 

Save and except infiituro ; 

And when the devisee attidns 

(If ever) larger share of brains. 

Kfee^ or tail, by such devise 725 

After Si/ee, or tail, may rise, 

the case of Wellock v. Hammond, cited in Boratton's case, 3 Co. 
19 ; and was first countenanced in fayour of provision for younger 
children, and of land devisable by custom. — {Vide Cro, Eliz. 632, 
525, 360, 497 ; 2 And, 22 ; Ifoor^ 423, 464.) In the case of Pell 
V. Braum, Doddridge opposed the opinion of the other three judges, 
as to the point of its not being barred by a recovery ; and the 
opinion in 1 Roll, JRep, 835, 836, and Style, 274, went down with 
the judges like chopped hay ; but since it has been so often passed 
over it must not be questioned now, because the estates of many 
depend upon it. The second sort is, when the devisee does no^ 
part with the whole fee out of himself, but gfives future estates to 
arise upon contingencies, and leaves the inheritance to descend 
in the mean time ; and this is not disagreeable to the common 
law, as in the case of a direction, that the executor shall sell land 
where the land descends in the mean time ; and when the execu- 
tor doth sell it, the vendee is in from the first testator, and in 
pleading must claim under him ; and by the selling, the freehold 
and inheritance is by act of law devested out of the heir, or lord 
by escheat, even out of the king if he were lord by escheat, with- 
out petition, or monslrans de droit, — (29 Edw, III, 16; 12 Mod. 
281.) 



Y*« cas a ansa uC^rerf Salt 

Aaet a ^V? «ttc£ir h is ii. 

T^ ca ca» to^iewi, v4ai «e see 

Bat at <<ixae tcTxrv one, and vlmi 
UpLW toDth^foej 'd$ ihiai : 
MflUivt^ice, H cveach- does ^ipar. 
It iBBSt AesrenA ubio kis beir: 
As a deriie olf bod nnio, 
A daughter of ibe aforesaid Ro^ 
Her keirt amd aaa^T^A. viim she 
L'dio some man shall raairied be ; 
Here's a rewmimtfr, as h were 
Without estate partiemltxr - 
Kfrrtkold vliicb commences so 
It needs most be i»Jiihtn; 
'Hliidi in a deed is dearly ill, 
Tbo' Terr good when in a irifl. 
The next case happens, wben ire see 
A man devises all the fee. 
Bat makes it executory so 
It may to otber persons go : 
As a derise of lands, unto 
A son of either Doe, or Roe, 
His heirt and atri^ns ; — but if be 
" " "le in his minority, 

be same lands to Sdles to go, 
to take injee also. 

old by devise, may be, 

ist without a liveiy. 
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And may commence infuturo ; 

And since that it commences so, 

*Tis self-supported, don't depend 760 

Upon estate which first must end, 

It's very being does we see 

Depend upon contingency ; 

Put on the land, or on its taker, 

Like clogs or fetters by the maker (*) ; 765 

So rivetted they are, they will 

Defy the cleverest lawyer s skill ; 

A Fine against them can't enure, 

In spite of it, they will endure. 

Recovery^ which bars a tailj 770 

Against them never can prevail. 

But as you cannot, even by 

A common law conveyance, tie 

Up land from alienation "^ 

By any sort of limitation, v 775 

Beyond a life or lives* duration, i 

And whilst a son then born shall be C^) 

Impeded by his infancy 

So in a toill^ the rule applies. 

Restraining perpetuities : 780 

For a devise of land unto. 

An unborn son of Doe or Roe, 



(■) An executory devise cannot be barred by a recovery, nor 
discontinued, nor so much as displaced or turned to a right by any 
feoffment or fine ; for wheresoever the land which is subjected to 
this executory devise is conveyed, it passes with this clog chained 
to it.— (2 P. W, 55.) 

(*•) Or within forty weeks after. 



At bcady-^me, is good, we see ; ^ 

Bnt if it be u tweo^-tfarae, V 

It is *perpelMity{^\ 3 ^^^ 

And too remote ; and dierefore noA : 
The g^ is ntteitf destroy'd. 
The parties tfaos may well create^ 
A chance e^metanof atatt. 
' But tbere's snodier dass, or kind, 700 

Created by the law, we find; 
Suppose a ffifi by Tliwnas Sdles, 
Is made, h tailt to Ridiard Miles : 
Here the rmenimi (*) of the fee 
Remuns, for want of a gnnte^ 706 

And without a reserradon 
Or any kind of limitation, 
Continnes in smd Thomas Sdlefl> 
Whilst tlu tail, is so in Miles. 

(•) Pnctar r. BtAop of Balk mud WtUt, and oMm.— (2 Hen. 
Black. 3d8.) 

(^) He who has the paiticular esbtle.is he that is possessed of 

the land ; and he who made the estate, oi his heiis, or assigns, is 

he that has the Teverdon. So that there is nerer a reTeniini, but 

where there is a pailiculiu estate in possesion ; and if the pos- 

■ames to the rerenion, then there is no reversion at all ; 

ie reversion comes to the possession, then also there is no 

I ; for there cannot be a reversion of a thing, but where 

sdon of it b divided &om it; for the uoiliug of them 

the reversion, and the separation of part of the estate of 

has the land reserving the residue, makes it a reverdon ; 

reversion cannot be but where there is a particular estate 

sion, and where there is a, division, and separation of the 

from the possession ; wherefore the possession and the 

are in degree merelj contradictory, but the substance of 

h to the thing of which thej consist — (Pfotn/. 151 .) 
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On grant Jhr life^ or yearsj at will, 800 

Reversion's in the lessor still ; 

For the fee of all the lands, 

Must abide in some one's hands ; 

In ntAibtis it cannot be, 

Nor yet in terra nor mare^ 806 

Nor in custodid legis — 

But in the g^rantor's hands it is ; 

For what he did not pass away. 

Remains to grant another day. 

Remainder can't be limited, 810 

Except by a devise or deed; 

Reversion can't created be. 

By deed or loriting^ all agree ; 

But both of them are equally, 

Estates which are inprcesentiy 816 

And may, when vested, as we read, 

Be well conveyed by a deed, 

Or matter of record, instead. 

They take effect infiduro^ 

In those whom they are granted to. 820 

In case of a descent in fee 

Remainders very frequently 

Differ from reversions ; so. 

That they to diff 'rent heirs shall go : 

^OT iSJyoe^ (seised ex parte 826 

Patemd^ of estate infee^) 

Do make a lea^efor life to Roe, 

Remainder to himself said Doe, 

And to his heirs^ — here, we see 

'Tis the reversion of the fee; 830 



I 
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To which both fealty and rent 
Shall clearly be, as incident, 
And Doe's heirs ex patemd shall 
(And not his heirs m^encro/) 

Take by descent; --hut had a stranger 835 

Limited the same remainder; 
Why then Doe's heirs ingeriralj shall 
Exclude his heirs paternal all ; 
But Doe's the old estate which he, 
At first had in him as grantee, 840 

And as it there continued, so 
To heirs paternal it shall go ; 
So likewise, seis'd in fee, if Doe 
Doth grant a lease ^r life, to Roe 
Reserving rent — reversion to \ 845 

Stiles and his heirs, remainder shall 
Descend to his heirs general. 
Yet not as a reversion meant, 
On which the rent is incident : 

But Doe himself shall have such rent, 850 

Until Roe's life estate is spent. 
Of merger, gut some estates which are created 
May also be annihilated : 
For if a great and less estate, 

(Without one intermediate) 855 

In the same person coincide. 
It is a kind of parricide. 
The great one sinks or drowns the small, 
Never again to rise at all (*). 

if) If a man letteth lands to another for life, the remainder to 
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Suppose a lease for years^ to Doe, 860 

whom the fee descends from Roe ; 
of him purchas'd is, why here 
Tlie term, sndfee, luited are ; 
TYkefee which will for ever last, 
T^e term until some day is past; 865 

But why should it subsist and be 
So co-existing with the fee ? 
Sut if one hath i}iefee of right 
As frequently a person might 

^nd the term, en aider droit : 870 

Such^^, the term will not destroy — 

It still exists, for all agree 

Identical the right must be. 

Suppose a lease for years, to Doe, 

Meversion of the fee in Roe, ^ 875 

And Roe's executor to Doe ; 

Roe has tlie term, which cannot be 

Merged or drowned in the fee : 

For that would be a devastavit ; 

Doe's creditors shall therefore have it 880 

So, if reversioner in fee. 

Marries the tenant, a lessee ; 

No merger then — the reason why, 

The rule above does not apply : 



bim for twenty-one years, he hath both estates in him so distinctly 
as he may grant away either of them ; for a greater estate may 
uphold a lesser, but not i canverso ; and therefore if a man make a 
lease to one for twenty-one years, the remainder to him for the term 
of his natural life, the lease for years is drowned.— (Co. Liu, 54 6.) 
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In his own right, he hath ihefee^ 885 

The lease^ in right of the lessee (^), 

The rule, however, needs must fail, 

To all estates which are in tail ; . 

For such estates can never be 

Merged, or extinguish'd, in the fee \ 890 

Tho' they by chance togiether meet. 

The merger then is not complete^ 

But tail estates may docked be (^), 

By ^ne, or a recovery ; 

Cut off entirely, it appears, 895 

Like horses' tails or asses' ears; 

Altho' such conduct to prevent. 

The Parliament a Nurse has sent (^) 



(*) If the lessor, who has the fee simple, maxries ^di a \?oiiiaii 
his lessee for years, or if the hushand makes a lease for years, and 
the lessee grants his estate to the wife of the lessor, the lease is 
not merged. — {Plowd, 418.) 

(^) A physician of an acrimonious dispositioii, and having a 
thorough hatred of lawyers, was in company with a barrister, and 
in the course of conversation, reproached the profession of the 
latter with the use of phrases utterly unintelligible. '* For exam- 
ple," said he, '* I never could understand what you lawyers mean 
by docking an entail." " That is very likely,'' answered the law- 
yer, ** but I will explain it to you ; it is doing what you doctsois 
never consent to — suffering a recovery J" 

{^) Stat, de donisj 13 Ed. I., called the nurse and not the 
mother of estates tail.— (1 P. W, 398). The e£fectual words are 
these :— " The Lord the King hath ordained, that the will of the 
giver, according to the form in the deed of his gift manifestly 
expressed, from henceforth shall be observed." Fines and reoo- 
veries are like the poles, arctic and antarctic.^12 Co. 123.) 



oriB 
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Xo sliield the helpless pretty dears, 

AVlien either enemy appears. ^^ 

Sstattes, it seems, may one and all* SSS^ 

And ^v^hether they are great, or small — joiat W 

In one man, or in two, or more. 

In lialf a dozen, or a score ; 

In severalty alone in Doe, ^^ 

Joint-tenancy in Doe, and Roe ; 

Common, in Stiles, and also Miles 

In parcerity^ as heirs of Stiles ; 

Wliether the possession's got, 

Or is expectant, matters not, — ^10 

IS/L'&Y ^^ ^^^^ ^ different ways, 

Four at least, as Blojckstane says. 

He that holds in severalty, -^ 2^ 

Holds independently and free y, ^"^' 

In his own right exclusively : j 915 

But where several persons take. 

They must the plural number make ; 

And whether oi freehold, or of fee. 

Take like the twins tyndaridce ; 

Some are like lights, which shine by toms, 920 

When one goes out, the other bums; 

Or like the buckets, in wells go 

Alternate, up and down, below; 

Enib.lem of life's, ups, and downs, 

When fickle fortune smiles, or frowns. 925 

Suppose a grant of lands to be Sf jSnt** 

To Doe and Roe, to hold in fee ; 

In tail, for life, or term of years. 

Here aJoifU tenastcy appears ; 



tenancy. 
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But by the mere act of the law, 930 

Joint-t€7umcy, you never saw. 

Joint-tenants do in this agree, 

They always take in unity, 

As well in point of interest, 

Title, and time, they are possest : 935 

The same estate they all have got, 

No one has what the other's not; 

Diversity there cannot be. 

One can't have tei7, the other fee ; 

The same estate they both must be. I 940 

If land be limited to Doe, 

And also limited to Roe, 

For both their lives ; if one doth die. 

The other may rejoice — not cry — 

Right of survivorship ensues, 945 

To him the whole estates accrues. 

If land is limited to Doe, 

And also limited to Roe, 

And both their hdrs^ they both shall be 

Joint^tenants of, and have the fee; 950 

And yet, one living, t'other dying, 

The whole shall go to him surviving ; 

For " both their heirs," means but that one 

Shall have the fee to him alone (*). 

(*) How the word " heirs," in a gift or grant to two, as joint- 
tenants, came to signify the heirs of one of them, so as to exclude 
the heirs of him who died first, is not easy to be determined, and 
can be accounted for no otherwise than that both joint-tenants 
being intitled to the whole during their respectiye lives, the survi- 
vor having continued longest in possession, was therefore presumed 
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[f land be limited to go, 955 

\like to Doe, as well as Roe, 



to have done most senrice to the feud, and upon that account 
was allowed to transmit it to his heirs ; '* also," says Lord Chief 
Justice Holt^ " the common law does not loye to multiply tenures. 
—(3 Bac. Ahr, 204 ; 1 Salk, 392.) It may here be observed, 
that IAttlet<m\ description of joint-tenancy, excludes an estate in 
fee. The addition of an estate in fee to Littleton* 8 description of 
joint-tenancy, was first introduced by Rastell, in his edition of 
1534. — {Co. Litt. 180 a; note 2.) And it is said that a fine tut 
cognizance de droit come ceoy &c., cannot be levied to two and their 
heirs, for the end of fines being not only to settle the possession for 
the present, but for ever, the admittance of such fine would not 
answer the end : for besides the uncertainty which of the cogni- 
zees would survive and enjoy the land, the fine itself cannot 
opejrate according to the limitation ; for the sur>'ivor, by the pri- 
vilege of joint-tenancy, shall enjoy the whole, and for ever ex- 
clude the heirs of the other cognizee ; besides, the fine being 
equivalent to a judgment, ought to decide and settle the right of 
the fee. — (2 Roll. Ahr. 19 ; Co. Beading on Fines, 5, 9.) If a 
man and his wife enfeofi* two by a deed hahendum to them and 
their heirs, and afterwards the feoffor and his wife levy a fine sur 
conusans de droit, to them and the heirs of one of them, this is no 
conclusion ; but both shall have the fee simple as before, and for 
these reasons : — 1. Because they had the fee before by the feoff- 
ment, and therefore the fine shall enure as a release.— 2. The 
conusans to them and the heirs- of one of them come ceo, may 
well stand with the estate they had before ; for whereas the fine 
acknowledgeth the right of one (hoc est, the fee to one,) it is true, 
for the tenements were the right of one, and the other, ergo, the 
right of one. — 3. We cannot take other fines, for the fee simple 
ought to be determined in one person certain by the fine.— 4. The 
fine is not executory, but to extinguish the right of the wife only, 
wherefore it is no estoppel, — Nota ex hoc — ^that the feofiinent doth 
rule and direct this subsequent fine, and preserves the joint estate 
in them of the fee simple against the express limitation of the 
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For both their lives, and with the fee 

To Doe himself, in semfraUy; 

Both Doe and ^Of^^jovnt-teiuxnts stand 

For both their lives, they have the land. 960 

If land be limited, to go 

As well to Doe, as also Roe^ 

For both their lives, and when they fail 

Unto the heirs of Doe in tail; 

Here Doe and Roe again appear 965 

And both for ^e joint-tenants are ; 

And if they should proye wicked fellows 

And make their exit on the gallows (^) ; 

Yet Doe may in that awful hour. 

Let in his wife to claim her dow'r, 970 

Provided he can then contrive 

To kick, and be the last alive. 

And having it, she then can wed 

And get a better in his stead. 

If present estate be given to 975 

Said Doe, as well as to said Roe ; 



fine.— ^2 Co. 74 b,) Conyeyances which are used for common 
assarances, shall be expounded and construed according to com- 
mon allowance, without prying into them with eagles'^eyes ; and 
the sentence of Theopkrcutus in J^et. is true, Qui rationem in 
omnibw qtuerunt, rationem subveriunt. — {Ibid, 75 a.) 

(') BnyughUm y. Randall, Cro. Eliz. 503. The title of the 
feme to dower was, that the father and son were joint-tenants to 
them and the heirs of the son, and they were both hanged in one 
cart ; but because the son (as was deposed by witnesses) suryiyed, 
as appeared by some token, yiz. his shaking his legs, his feme 
demanded and had judgment for her dower. 
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Or if remainder's made injee 

AjBter a term ofi/ears, we see 

Both Doe and ^oejoinb^enoaits are, 

A.£ter estate particular ; 980 

But if remainder's giv'n to 

Tlie heirs ofDoe^ as well as Roe, 

^fter a lease for life in esse 

And Doe dies living the lessee; 

T^hen half the land is vested so, d85 

It to the heirs of Doe will go ; 

nrhe other half expectant lies, 

And when at length Roe also dies. 

It clearly then will go and vest. 

Be by the fieirs of Roe possest; 990 

But as the vesting don't agree, 

They cannot take in unity : 

Joint'tenancj/ (*) does not appear. 

They tenants both^ in common are. 

But on z, feoffment^ it is said, 995 

To a man's use, and such a maid. 

As should become his lawful wife. 

For his and her ovm nafral life ; 



(>) No joint tenant shall have the part of the other as survivor, 
except the thing be in jointure at the instant of the death of him 
who dies first. As if a man has a rent in fee out of hind, and 
grants it to the tenant of the land and to another in fee ; if the 
tenant of the land dies, the other shall not have the whole as sur* 
viyor, because the rent, as to a moiety, merged in the land, and 
for the other moiety, was in este; and forasmuch as it was not in 
jointure at the time of the death of him who died first, the sur- 
vivor shall have only the moiety of the rent which he had before. — 
{Phwd. 419.) 
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(The marriage being consummate) ; 

Both took and had a joint estate (*), 1000 

Because the wife's estate, or use. 

The marriage only could produce (*") ; 

Dormant until consununation, 

And waking then, it had relation 

Back to the time of its creation : I 1005 

But still in point of vesting, he 

At one time took, another she. 

As ever in joint-tenana/ 

Possession is in unity ; 

Exclusive seisin there is not, ' 1010 

But each one hath it clearly got; 

And having it, 'tis clear each may 

(As all the legal writers say. 

From Perkins (*') down to famous Noy,) {^) 

Release (by way of mitt, le droit) 1015 



Q If a man give lands to a man, and to such a woman as 
shall be his wife, the man takes the whole ; hut if a man make a 
feoffinent in fee to the use of himself and his wife that shall be, 
and afterwards he marries, his wife shall take jointly with him, 
notwithstanding the whole vested first in the husband. — (1 Co, 
101 a.) 

(b) And Dyer and Manwood both took the same difference, when 
the feoffees ought to enter into the lands to awake the sleeping 
use, and when not. — (1 Co. 1 28.) 

(c) Francis Perkins. Author of the profitable book, or treatise 
of the Laws of England, on the various branches of Conveyancing. 

(«i) Attorney-General temp. Car. I. He wrote a treatise of the 
grounds and maxims of the laws of England. His acuteness as 
a lawyer appears in the following case : — ^Three graziers at a fair 
had left their money with their hostess, while they went to the 
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Unto the other, yet they can't 

Make to each other any grants 

Bargain and «afe, nor yet feoffment^ 

Although they may have such intent; 

Nor can they a surrender make, 1020 

(For neither can surrender take;) 

Nor yet devise^ though both may ever 

The tenancy^ at pleasure sever ; 

And then they clearly may convey, 

The land, as other persons may. 1025 

Sometimes ihejus accrescendi 

'Tis very right to take away, 

That each may then transmit his share 

Of the estate, unto his heir. 

Sometimes the jointure should remain, — 1030 

As by a case we will explain : 

If Doe, and B^oe, joint-tenants stand 

Seised ^r life, of any land ; 



market ; one of them leturned and received the money, and ab- 
sconded. The other two sued the woman for delivering what she 
received, before all came to demand it together. The case was 
clearly against the woman, and judgment was ready to be pro- 
nounced, when Noy, not being employed in the cause, desired 
the woman to give him a fee, as he could not plead in her behalf 
unless he was employed ; and having received it, he moved in 
arrest of judgment, that he was retained by the defendant, and 
that the case was this : — ^The defendant had received the money 
from the three together, and was not to deliver it until the same 
^ree demanded it ; that the money was ready to be paid wheur 
ever the three men should demand it together. This motion 
altered the whole proceedings. 
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And they do both of them agree, 

To make partition^ each will be ^ 1035 

Then seised of one moiety, — 

And upon the death of either. 

May enter, the reversioner ; 

But, had i\ie jointure still remain 'd, 

Survivor would the whole have gain'd ; 1040 

And till his death, reversioner 

Would have been deem'd a trespasser. 
Sfparoe!* If an estate go by descent, 
nary. Yor want of will, or testament. 

It must be tai7, or else a fee; 1045 

Whoever may lawful heirs be ; 

If to one person it doth fall, 

'Tis clear that he will take it all ; 

But if it go to two, or more, "j 

They Parceners axe, tho' half a score \ 1060 

All make one heir, and never more. J 

(So tailors nine, no less e'er can. 

Added together make a man,) 

Their interests do all agree. 

Their titles are in unity ; 1055 

The same possession all have got. 

But as to time, it matters not ; 

For that is quite unnecessary 

To an estate m parcenary. 

Parceners, as next you'll see 1060 

And joint tenants do disagree : 

The first, claims always by descent. 

For want of will, or testament ; 
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But by the mere act of the law 

Joint-tenancy you never saw. 1 065 

Joint-tenants are all purchasers {^) ; 

Just the reverse are parceners : 

And therefore, if the misses Doe 

(Two sisters), purchase lands of Roe, 

To hold to them, and to their heirs, 1070 

Altho' the land is clearly theirs 

Joint-tenancy in fee we see. 

But parceners they caiinot be : 

They ever by descent do take (**), 

They always do one heir make ; 1075 

And therefore take.tTi tail, or fee 

A less estate it cannot be ; 

Whereas, JomWcwflwfe, never fail, 

To take estates in fee, or tail. 



(*) It is said by the author of Eunomusy " words of limitation 
and words of purchase are very good clients in Westminster 
Hali:'^(Pial 2, s. 3.) 

Shakespeare has distinguished so accurately between purchase 
and descent, that Mr. Malone and several other commentators 
have contended from this and other legal allusions, that he must 
hare been engaged in a lawyer^s office. The passage referred to 
is — 

" For what in me was purchased^ 

Falls upon thee in a much fairer sdrt." 

K. Henry 4, p. 2. 

Purchase is here used in its strict legal sense, in contradis- 
tinction to an acquisition by descent. 

(^) If A. deviseth to his two daughters, his heirs, to them and 
their heirs, they are thereby joint-tenants* — (Cro, Eliz, 431.) 

E 2 
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Or Le» estates^ as it appeals 1060 

For lijh QTJhr a term qfyesoBS^ 
But as to time, it is agreed 
No unity do panfners need : 
Sappose, Sot instance, tdiat if yon. 
Have Jane and Mary, daogbtefs two ; 1065 

And land descraid to dion as keixs; 
As parceners 'tis dearly theiis. 
On (ieath. of one, 'tis v^y dear, 
Sorvivingdaaghte and her heir. 
Or if both dead, dien bath t^eir heirs 1090 

Shall take the land as parceners^ 
Tho' parceners agree in this. 
Their interest in nnicm is; 
Yet if it happen <me dodi die 

Jus aeerescendi can't apply* 1095 

On sey erance, it doth appear 
Or if one aliens her share ^ 

No longer parceners they are. J 

2^«^ Tenants in common occupy. 

All the lands promiscaoasly ; 1 100 

Each hath a title several, 

Tho' one possession is in alL 

If tenants two, in common be. 

One, may hold his part, in fie j 

The other in tail, for lifi, or years 1105 

Yet no joint interest appears. 

One, by descent, may take from Doe 

Th' other, as purchaser (*) from Roe ; 



I 



(«) If a person U in by descent, be shall be liable to the acts 
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And as their titles don't agree 

They do not take in nnity ; 1110 

Nor in time of vesting— one may 

Have had his share but yesterday, 

The other (for it may be so) 

Have had his fifty years ago. 

A tenancy in common^ may 1 115 

Created be three ways, they say: 

By limitation in a deed, 

And by the means you next will read. 

If one, where two joint-tenants be, 

(Both having an estate in fee) 1120 

Convey to Roe for life of Roe, 

An estate in common then will go 

Unto the other, and to Roe 

Their titles being several. 

The one by ffrant original, 1 125 

The other by the limitation. 

In the new alienation. 



and charges of Lis ancestor, under whom he claims ; hut where a 
person takes by purchase, he stands upon his own legs, claiming 
no inheritance from his ancestor ; neither shall his ancestor's acts 
touch him. — {Lloyd y. Carew, Prec. in Ch, 72 ; Show. Cases in 
Pari, 137.) A person may have land by purchase three ways, — 
by bargain or gift for money, by gift without recompence, and by 
way of remainder. — {Plowd. 11.) Grant of lands to ^. for life^ 
remainder to the right heirs of B,y and B. has issue a daughter, 
and dies, leaving his wife enceinte with a son, who is afterwards 
bom ; the daughter claiming by purchase, shall retain the lands 
against the posthumous son. But if the lands had been granted 
to B, and his heirs, and B, had died, leaying a daughter, and his 
wife enceinte with a son, who is afterwards bom, her title by des- 
cent shall give way to that of the son. — (ICo. 95 ; 3 Co. 61 b.) 
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And several their interests- be — 

The former, still will hold in fee ; 

And but for life, the alienee. \ 1130 

If two joint-tenants, seised stand 

And that in fee, of any land ; 

One gives to Doe, and one to Roe 

And both in tail, the land to go ; 

Here it appears, that both donees^ 1135 

Hold by distinct conveyances. 

If one, where partners two there be, 

Both having an estate in fee ; 

Make a conveyance, unto Roe, 

The estate will in like manner go; 1140 

Remaining parcener, and he 

Tenants in common, then will be : 

One, by descent, still holds as heir, 

The other as a purchaser. 

So, if a grant is made to two men, 1145 

Or the grantees are two women 

And the heirs of their bodies : here 

Joint ^tenants, both the grantees are 

As to the life estate; — ^but still 

Inherit severally they will : 1 1 50 

Because they certainly will fail 

One heir to get to have the taih 

In this, and cases similar 

Tenants in common their heirs axe; 

One claims as heir perchance of Stiles, 1155 

The other, as heir, perhaps of Miles ; 

Yet neither shall be purchasers ; 

But by descent they take as heirs. 
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But had the limitation ran. 

Unto a woman and a man, 1160 

And the heirs of their bodies — here 

As man and wife they may appear 

And being so, would never fail, 

To get an heir to save the tail. 

Unless of some impediment (*), 1 165 

And then, they both with one consent, 

Should bar such tail^ and get the fee 

And that being done, both he and she. 

Having regard to generation. 

Should get divorce or separation. 1 170 

Which may be done in twenty years. 

At Doctors' Commons, it appears. 

Provided, neither die before 

And each shall live until fourscore. 

jy\si&o\ying dijoint-'tenancyj *) 1175 

Or of estate in pardnary 

Will make a several tenancy; 

Which tenancy, if so agreed. 

May well be made in will or deed : 

But if you limit lands to Doe, 1180 

And ako limit them to Roe, 



(*) The canon law allows fourteen impediments, which are 
compsehended in the following verses: 

Enor, conditio, votum, cognatio, crimen. 
Coitus dispaiatos, tIs, ordo, ligamen, honestas, 
Si sis affinis, si forte coiie nequibis ; 
(Si parochi et duplicis desit prsesentia testis, 
Raptave sit mulier nee parti reddita tuta) 
Hsc faciendi vetant connnbia, facta retractant 
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Joint-tenancy it then must be^ 

Or else a several tenancy. 

Yet still, the first a favourite is, 

Because the rent and services 1 ] 85 

Remain entire : not split you see. 

As in a several tenancy (^) 

If land is limited to go, 

As well to Doe, as also Roe ; 

And both of them to take in fee ^ 1190 

And each to have a moiety : 

They both shall hold in sev'ralty. 

If a grant is made by Doe, 

Of half his land, to Richard Roe ; 

As well the grantor, as grantee, 1195 

Tenants in common then will be ; 

Because, join^ tenants it appears 

Can never take by halves or shares* 

But a devise, to two in fee 

To hold both joint and sev'rally \ 1200 

Is clearly ei joint tenancy : 



(■) The law faTours a joint tenancy mare than a tenancy in 
common, the one preserring the estate entiie, a thing the law 
delights in, and the other dismembering it, which the law abhors ; 
and for this reason it is that the eldest son runs away with all. — 
(12 Mod. 297.) Joint-tenants are not favoured here (t. e. in 
equity), because they introduce inconvenient estates, and do not so 
well provide for families ; therefore this Court leans against them, 
and so I believe do the Courts of Law now, though they favoured 
them formerly, and the ground upon which they went was, the 
multiplication of services under the old tenures : but the statute 
12 Car. II. c. 24, s. 1 , has reduced the several sorts to socage tenure 
only.— (£or(i Hardwicke, 3 Atk, 524.) 
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Altho' the words, like yea, and nay 

Imply they may take either way. 

If land is limited to Doe, 

And also limited to Roe, 1205 

Xo be divided equally ('); 

In deeds^ it has been held to be, 

A joint estate, in Doe and Roe ; 

But yet in wilby it is not so : 

In them it is a several fee, 1210 

As good as ever need to be ; 

Unless the devisor, should please 

(Which would occasion loss of fees) 

To let his real meaning out 

And put the matter out of doubt 1215 

Partition may effected be, 

Altho' the parties won't agree 

"Who thus hold in plurality. 

And now we sing of rights (**) and titles (*^), of n^hts 

^^ uid titles* 

To manors, houses, lands, and pightles ; 1220 



(*) (2 BUc. Comm. 193.) These words in a will (equally to 
be diidded) make a tenancy in common, according to the intent 
of the devisor, although the devisees never make any partition in 
faetOy for his intent appears that the land shall be divided, and, by 
consequence, that there shall be no survivorship.— (3 Co, 39 i.) 

(^) There are several sorts of rights : there is jm reeuperandij 
ju8 intrandi, jus Jtabendi, jus retinendi^ jus percipiendi, and jus 
possidendi. Of such high estimation is right in the eye of the 
law, that the law preserveth it from death and destruction ; trod- 
den down it may be, but never trodden out. — {Co, Lilt, 345 b, 
279 b,) 

(*') A title to property is, where A. has a lawful cause to have a 

£ 3 
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Make possibilities and powers, 

Adorn Arcadia's sacred bowers ; 

And mortgages, and trusts, and iLses, 

A subject fitting for the muses; — 

Who, when they are to mirth inclin'd 1225 

For once, may hap to have a mind. 

To leave their native favorite mountain, 

And sport awhile in Temple fountain ; 

Or view the gardens of Gray's Inn 

Immortal Bacon studied in ; 1230 

Survey the trees he planted there. 

And sigh and drop a silent tear. 

That such a man could be inclin'd. 

To be so weak, with such a mind ; 

And then from sorrow cease awhile, 1235 

Take up his apophthegms and smile. 

At that which he from Mason took (<^), 

About the bellows and the book; 



thing v^hich B, has, and he has no action to recorer it, as a title 
of entry for mortmain, or for breach of a condition.^ P/oimI. 
484.) But the i?Ford title included a right also, as you will per- 
ceive in many places in Littleton j and title is the more general 
word, for every right is a title, but every title is not such a right 
for which an action lieth._( Co. Litt 345 b.) According to the 
Asiatic researches, a very curious mode of trying the title of land, 
is practised in Hindostan : two holes are dug in the disputed spot, 
in each of which the plaintiff's and defendant's laywers put one 
of their legs, and remain there until one of them is tired, or com- 
plains of being stung by the insects, in which case his client is 
defeated. In this country it is the client, and not the lawyer, who 
puts his foot into it. 
(ft) Master Mason^ of Trinity College, sent his pupil to another 
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Or caU on me, wUlst I am writing 

^nd lend a hand to the inditing ; 1240 

Catch me at doing what before 

"Was done by Feame^ and many more — 

TwirUng, and roasting on a string; 

A dish that's fitted for a king, 

Quite good enough for any glutton, 1245 

Foet*s rare fare, a breast of mutton; 

Then afterwards fly home anon 

And be again at Helicon. 

A title signifies the means, of atitte. 

By which the owner comes, it seems, 1250 

To lands and tenements — a mode 
Unknown to nature and her code (*). 



of the fellows to borrow a book of him, who told him, ^' I am 
loth to lend books out of my chamber, but if it please thy tutor 
to come and read upon it in my chamber, he shall as long as 
be will." It was winter, and some days after the same fellow 
sent to Mr. Mason to borrow his bellows, but Mr. Mason said to 
his pupil, '* I am loth to lend my bellows out of my chamber, but 
if thy tutor would come and blow the fire in my chamber, he shall 
as long as he will." . 

O There is nothing which so generally strikes the imagination, 
and engages the affections of mankind, as the right of property ; 
or that sole and despotic dominion which one man claims and 
exercises over the external things of the world, in total exclusion 
of the right of any other indiTidnal in the universe. And yet 
there are very few that will give themselves the trouble to consi- 
der the original and foundation of this right Pleased as we are 
with the possession, we seem afraid to look back to the means by 
which it was acquired, as if fearful of some defect in our title ; 
or at best we rest satisfied with the decision of the laws in our 
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And therefore dubious — its stages, 

We'll now set out in deathless pages, 

Unless they're damn'd by some reviewer, 1255 

A thing most likely to be sure. 

The lowest title, is by reason 

Of bare possession^ or of seisin 

Without a right, pretence, or reason. 

'Tis what is call'd a disseisin, 1260 

By means of which a man gets in. 

And by surprise, or force doth rout. 

And keep the real owner out; 

And being in, does the aggressor 

Gain legal title, as possessor : 1265 

YoT primA facie, it is good 

And ever was so understood ; 

And length of time ('tis reasonable) 

Will make it indefeasible, 

Unless the rightful owner tries, 1270 

The remedy the law applies; 



favour, without examining the reason and authority upon which 
those laws have been built We think it enough that our title is 
derived by the grant of the former proprietor, by descent from our 
ancestors, or by the last will and testament of the dying owner ; 
not caring to reflect that (accurately and strictly speaking) there 
is no foundation in nature, or in natural law, why a set of words 
upon parchment should convey the dominion of land ; why the 
son should have a right to exclude his fellow creature from a 
determinate spot of ground, because his father had so done before 
him ; or why the occupier of a particular field, or of a jewel, 
when lying on his death bed, and no longer able to' maintain pos- 
session, should be intitled to tell the rest of the world which of 
them should enjoy it after him. — (2 Bloc. Comm, 2.) 
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And that within the period 

A right of action is allowed. 

Tf possession be in Doe, of aright 

And riffht to the estate in Roe, 1275 

Roe may make entry, it appears, 

^Within the space of twenty years : 

And an apparent right to land 

Oppos'd to actual, cannot stand; 

Altho', as all the lawyers hold, 1280 

The entry is clearly toWd. 

Thus, if it chance to happen so. 

That a disseisor, the said Doe 

Dies, seised of what belongs to Roe, 

Doe's heir is in by lawful means, 1285 

Roe entry cannot make, it seems ; 

But by a kind of circuit route, 

He still may get the rascal out; 

Which, if omitted, he, in spite 

Of Roe, may chance to oust him quite : 1290 

In consequence of his own laches, 

Reduc'd to jus proprietatis. 

And if Roe sleeps for thirty years. 

Such act dispelleth the heir's fears : 

Roe's right's transform'd to jus merum ; 1295 

And so may last till day of doom. 

For if a writ of right is brought. 

In three score years, the time it ought (*), 

Perhaps it is not worth a groat ; 



(») Three-score years' possession is a l)ar to the highest action. 



g5 THE CONVEYANCER'S GUIHE. 

As Ruffffle said of special pleading {^)9 1300 

It is a ticklish proceeding (**) ; 

The least mistake or slip being found. 

The cause falls headlong to the ground C"); 

Yet, 'tis a maxim in the law, 

A title that's without a flaw, \ 1305 

(Which is a thing you never saw) (**), 

Should have the riffht possessory^ 

Conjoin'd with right of property : 

'' For true it is, that fraud, nor might, 

« Can make a title without right" (*). 1310 

All persons in possession, may. 

Their lands and tenements convey ; 



(*) *' In nostra lege^ unum comma evertit totum placitum.^^ 

IffnoramuB. 

If there be a comma put between ^*per breve nostrum " and the 
word " inUTy* then the word " inter " will plainly refer, not to 
« hreve,'' but " fo^ue/a."— (10 Mod. 369.) 

(^) The law is as nice as a new-laid egg, and not to he meddled 
with by addle-headed people. — {Stevens^s Lect on Heads.) 

(^) No person is so little favoured as the demandant in a writ 
of right. Thai form of action is held to be strictissimi juris at 
the present day. — (1 Bos, ^ PuL 192.) There are but very few 
instances for more than a century past, of prosecuting any real 
action for land by writ of entty^ assise, formedon, writ of rights or 
otherwise. — ^The forms are indeed preserved in the practice of 
common recoveries, but they are forms, and nothing else ; for 
which the very clerks which pass them are seldom capable to 
assign a reason. But the title of lands is now usually tried upon 
actions of ejectment or trespass. — (3 Blac, Comm. 197.) An ac- 
tion of ejectment is of a very accommodating nature, for it seems 
it lies even for an egg, — (2 Lord Raym, 789.) 

p) " A faultless monster which the world ne'er saw." — {Pope.) 

(«) 8 Bep. 153. 
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Excepting those who are, or be, 

Under a disability, 

As coverture or infancy. \ 1315 

But as to naked rights, they can't (^) 

Be pass'd, by willy nor any ffrant ; 

Surrendered they cannot be ; 

Extinguished they may we see^ 

By a release^ Qxjme to him in 1320 

The possession of the seisin. 

But if the^«€ is levied to 

Another person, why then no 

Right has the conusee at all (^), 

Yet conusor is barr'd of all. 1325 

(^) /. S,^ ^ho was to haf ^ had a consideiable adyantage by a 
wOl, was drawn in by fraud and false suggestions to make a com- 
position for his interest, and to give a release ; afterwards /. S. 
being sensible of the fraud, makes his will, and thereby (after 
other legacies) he devises all the rest of his. goods and chattels 
whatsoever to his wife, upon condition that she paid all his debts, 
and made her sole executrix ; and it was held that his right to 
set aside the release was deviseable, and the words proper for that 
purpose. — (BcLc. Ahr, 53, tit. Devise,) 

(!*) If the disseissee levy a fine to a stranger, the disseissor shall 
retain the land for ever ; for the] disseissee against his own fine 
cannot claim the land, and the conusee cannot enter, for the right 
which the conusor had, cannot be transferred to him ^ but by the 
fine the right is extinct, whereof the disseissor shall take advan- 
tage. — (2 Rep. 56.) Which being translated into plain English, 
means, that his inoperative conveyance deprived him of what he 
hady and could not partimth. But this, certainly, is law ; and law. 
Lord Coke tells us, is ^^ the perfection of reason, so much so, that 
what is not reason is not law." Unprofessional readers may, per- 
haps, be disposed to say with Horace^ Quodcunque ostendis mihi 
sicy incredtUtts odi. 
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Of rantin. Bq|; ^ to mere cantinffencieSf 

SftS?^' ^^ W®11 ^ possibilities^ 

They are, it seems, devisable, 

And also are assignable ; 

Especially, (for then they're best) 1330 

If coupled with an interest (*). 

They also may released be 

Or barred by ajine, we see ; 

But why so barr'd, you'll never find, 

Altho' you read, until you're blind. 1335 

And here note a diversity : 

You can't devise a riffhty you see 

But may a possibility/. 

Of a A power, it seems by all the books, 

^^^' Moon-like, may have quite diflfrent looks (**) ; 1340 

Sometimes appendant, you*d suppose. 

Whereas, 'tis clearly then in gross. 

Thus an estate y&r life, to Doe, 

Tail in remainder, to said Roe, 

Fee in remainder to said Doe ; I 1345 



(0 See 1 Hen. Bloc. 30. 

(^) A power may, with reference to the different estates in the 
land over which it rides, hare different aspects. — {Sugd, on 
Powersy \8t edit, 50.) 

A power may, perhaps, be defined to be a liberty or authority 
reserved by, or limited to, a party to dispose of real or personal 
property for his own benefit, or for the benefit of others, and oper- 
ating upon an estate or interest vested either in himself, or in some 
other person ; the liberty or authority, however, not being derived 
out of such estate or interest, but overreaching or superseding it 
either wholly or partially. — (Chance on Powers^ p. 1 .) 
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And Doe, has power for his wife, 

To make ?l jointure during life ; 

The power's appendant to the fee. 

But to his life estate shall be 

Collateral^ or in gross we see (*). J 1350 

But an estate for life to Doe, 

With power to lea^efor years, to Roe ; 

The lease, which Doe shall so create, 

Operates on his life^state. 

And is appendant : but if Doe 1355 

Give an estate^or life, to Roe, 

With power to appoint the fee 

Amongst his children, do you see ; 

Or make z, jointure on his wife. 

After his own estate for life ; 1360 

Or raise a term of years, beginning 

From his own death, and ceasing sinning. 

In favor of younger children ; all 

Such powers are collateral. 

Or are in gross; for here, we see, 1365 

The life estate of the donee 

Stands unaffected ; and he dies 

Before the estates appointed rise. 

The power, which is the best of all 

Simply collateral, we call ; 1370 

The rest, if donee so intend, 

He may destroy, merge, or suspend ; 



(*) Powers collateral (not simply collateral), and those in gross, 
are one and the same thing. In gross, i, e. absolute, entire, not 
depending on any thing. 
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Bat diis, wliatever artf s emplojr'd, 

Can never be by him destroy 'd : 

Suppose a will is made by Doe, 1375 

GiTing anthoiity to Roe, 

A sale of all his lands to make ; 

Roe does not any interest take — 

ISh^fine to heir, as oc^nizee 

Or feoffinent made widi livery, 1380 

Does not at all affect the power 

For Roe may sell the land next hour (*). 

The power g^ven to each donee 

Proceeds from his authority : 

A power J to husband and his feme, 1385 

Is not to one, but both of them; 

If either die, it won't survive 

To him or her who is alive ; 

A power to appoint by deed — 

And donee makes a will instead, 1390 

A power to appoint by will 

And deed is made — ^here both are ill ; 

But, if to both, such powers relate. 

The appointee will take th' estate. 

Of fraud or influence afraid^ 1395 

Some ceremonies call in aid ; 

Require that persons, two or three. 

Attesting witnesses shall be ; 

And if such witnesses are two, 

'Tis clear that only one won't do; 1400 



(•) Co, Litt. 237 a, 265 6. 
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If a seal shall be requir'd^ 

Signing* s not the thing desir'd; 

If signing only, then they say 

The donee has no other way. 

If signature^ and sealing too, 1405 

A sealing only will not do (*). 

A use upon a use, you know, 

The statute won't at all allow (**) : 

If, therefore, you appoint to Doe, 

To him the use will clearly go, ^ 1410 

Altho' you limit it to Roe (*')• 



(a) A most extraordinary decision exists on this subject, and 
one which it would seem a& difficult to reconcile to law as to rea- 
son. A power was given to appoint by writing under seal ; the 
party made a will, or codicil, on stamped paper ; and according to 
the report of the case (Sprange v. Barnard, 2 B. C. C. 585), it was 
held at the Bolls to have been a good execution of the power ; 
*' the stamp being equivalent to a seal.^* On this case Mr. Watkins 
justly observes, *' if the stamp can be considered as a seal, it must 
be that of the Commissioners for managing the stamp duties, or 
at least of Government, and not of the person writing on the paper 
stamped. If 1 sign a receipt for fifty shillings upon stamped 
paper, will the receipt be an instrument under seal P*'^-^Watk, 
Princ. Conv, Intro, xvii. n.) 

(*) ^' Ita lex scripta est^* is the cry of many a man, who would 
be angry with another that expressed a doubt whether he pos^ 
sessed ratiocination. About the time of passing the Statute of 
Uses, some wise man, in the plenitude x)f legal learning, declared 
that there could not be a use upon a use. This very wise declarar 
tion, which must have surprised every one who was not sufficiently 
learned to have lost his common sense, was adopted, and is still 
adopted; and upon it (at least chiefly) has been built the present 
system of uses and trusts. — {Watk, Princ. of Conv. Intro, zi.) 

{^) For further information, the student is referred to the differ- 
ent books on powers (by old lawyers called authorities), where it 
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It. If land's oonvey'd in fee by Stiles, 
jjj2^ By way of mortgage^ unto Miles, 

Stiles may redeem, and have the lands, 

Altho' amditum broken stands : 1415 

There is an equity in Stiles, 

Which he can well convey to Miles ; 

And such conveyance oft we see. 

From mortgagor to mortgagee 

Is made, (for so the parties please,) 1420 

By the deeds of lease and release ; 

Altho' the lease on such occasion. 

Has neither use nor operation, 

Unless the mortgage has a flaw, 

And is not even worth a straw — 1425 

A thing in practice often seen. 

Since lawless scriveners (') have been. 

Who never read more law than's on 

The lettered back of Littleton {^). 



will be found tbat near two thousand suits at law and in equity 
have been occasioned, either by gross ignorance, or inattention, in 
not attending to the trifling circumstanoes requisite for their due 
execution. 

(^) Some one, spealung of those ignorant pretenders to the 
knowledge of medicine, whose only science consists of the pos- 
session of a collection of recipes, denominates them, with great 
felicity of expression, " walking files of prescriptions." So many 
of these certificated conveyancers, having no other knowledge of 
the science than what consists in the possession of a collection of 
precedents, copied, if not stolen, from the chambers of their for- 
mer masters, may with equal truth be characterized " as walking 
volumes of precedents." 

(^) Calling to mind that the Common Assurances and Con- 
veyances of the kingdom (whereupon the whole estates, and 



THE CONVEYANCER'S GUIDE. 93 

As Courts of Equity we see, *) 1430 

Consider a mortgage^ tho* in fee, 
To be a mere security; — 



consequently the livelihoods, of very many depend) are matters of 
great importance, and that concern most men ; and that therefore 
the legal learning thereof must needs he of great and daily use. 
And considering withal the mischief arising every where hy the 
rash adventures of sundry ignorant men that meddle so much in 
these weighty matters, there being now almost in every parish an 
unlearned, and yet confident, pragmatical attorney, (not that I 
think them all to he such,) or a lawless scrivener, that may per- 
haps have some law hooks in their houses, hut never read more 
law than is on the backside of Littleton ; or an ignorant vicar, or 
it may be a blacksmith, carpenter, or weaver, that have no more 
books of law in their houses, than they have law in their heads, 
and yet as apt and able (if you will believe themselves) either to 
judge of a conveyance, and by the rules of law (of all which they 
are utterly ignorant) to determine of the strength and goodness of 
a title or estate already made, or to make a conveyance to transfer 
the property of things from man to man, as the most learned and 
best counsellor of them all ; and therefore undertake with great 
confidence, and dispatch, without any scruple, any business what- 
soever offered to their hands : wherein they deal with men in 
their estates, as many that are called physicians (but in truth 
empirics) deal with men in their bodies, (an evil fit for the con- 
sideration of parliament). How they come to this their supposed 
dexterity and skill is a wonder, except that saying be false, Nemo 
nascitur artifex. Either it must be bom with them, or they must 
have it by education, or they must not have it all. But if they 
will tell me they have good precedents, I will tell them that a 
good conveyancer must be as well able to judge of the validity of 
the title, and primitive estate of him that is to convey, (which a 
man can never do without knowledge of the rules of law, no more 
than a blind man can judge of colours,) as to make a derivative 
estate and conveyance by a good precedent ; foi scire est per causas 
scire, as the philosopher speaks. And as well, for aught I know, 
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The mortgagor doth oft convey, 
Such right or equity away ; 



may a man be an able physician, by certain medicines only, that 
uever read so much as the grounds of physic, as such men be able 
conveyancers by their precedents only, that never read so much 
as the maxims of law : Nullum medicamentum idem est in omnt- 
biu. For my part, I must ingenuously profess that I can scarce 
look into a title, or meddle with a conveyance of weight, wherein 
I cannot make and move more doubts and questions, than / am 
able to resolve and answer : and therefore these men have gotten 
the start of me much. And yet much marvel it is to see how 
these empirics of the law (if I may so call them) are sought unto 
and made use of, and that not only in lesser, but oft-times in 
greater and more weighty businesses, and that without the assist- 
auce of any others more able and sufficient ; the which is not for 
lack of opportunity of finding more learned men in the law, for 
there is a sufficient store of them in all places ; nor do those that 
employ these empirics of the law, always save (if they think it 
saved) money hereby ; for, besides the great mischief ^hich is 
oft-times done themselves by the unskilfulness of these workmen, 
some of them, by reason of their much custom, are grown more 
chargeable than an ordinary counsellor, whose fee is certain and 
known. But of these empirics of the law and those that make 
use of them, I might say as sometime our blessed Saviour said, 
Let them alone^ the blind leaders of the blind, Howbeit being now 
called (as I conceive) hereunto, I chuse rather to admonish them 
and to tell the first sort, that I conceive them to be usurpers upon, 
and intruders into, other men's callings, and that they thrust dieir 
sickles into other men's harvest, and that they have not yet learned 
that rule of divinity, To abide in the calling wherein tliey are called^ 
but exercise themselves in things too high for them ; nor yet have 
they learned this, Ne stUor ultra erepidam^ let not the cobbler go 
beyond his last ; nor have they learned that, In quo quisque norit 
in hoc se exerceat ; and let me tell the latter sort, that they heed 
not enough this saying, Caveal emptor ; nor believe that saying, 
Cuique in arte sua credendumy that every man is to be believed in 
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WUcH may be done, if he sa want, 1435 

By any deed^ by way of grcmt; 

But not by way of livery : 

For seisin is in mortgcyee. 

Nor by those deeds which operate 

To pass the use of the estate ; 1440 

But still, as we before have said, 

The latter mode is us'd instead 

But now a mortgage^ made in fee. 

Is what you very seldom see ; 

It makes a contrariety. \ 1445 

When mortgagee, no longer lives, 

His personal representatives 

Are then alone intitled to 

The money, which to them will go ; 

But heir at law of mortgagee 'J 1450 

(Unless the estate devised be) 

Takes it, altho* a mere trustee. 

Such was the reason, it appesurs, 

Of mortgages for term of years ; 



his own art. But if you will say to me, that these men do their 
work well, and their work doth succeed well ; I will say to you, 
that the blind may happily hit the mark ; and it may fall out that 
sometimes they do their work well, and it doth succeed well, but 
oil-times woeful experience sheweth the contrary, and that many 
men have been much mischieved every where by the ignorance of 
these men. — {Shep, Touchst. preface.) Both the Bar and the Bench 
are often puzzled with impossible limitations; such as a lease 
commencing from the 31st day of September; a limitation to a 
married woman during widowhood, and to an unmarried one 
during? eoFertore. 



Wben mortgagee no longer fires^ 1455 

IBs personal rqpfresentatrresy 

Hare both the term and money too ; 

With neither hath the hdr to do. 

oTMtf^ An use, or trusij of hmd woold go^ 

By will, to whom 'twas giy'n to ; 1460 

Bat a devise of land was bod. 

When any a testator had; 

For tho' he might by deed convey. 

He conld not wiU the land away; — 

The power to devise we draw 1465 

From statute, not the common law {*) : 

From snch restraint came trusts and uses. 

The source of various abuses ; 

Of secret Jiojffments, to defraud 

The purchaser, as well as lord ; ]470 

The means which were not try'd in vain, 

To shun the statute of mortmain (^) ; 

Suggested by the monks of old. 

Who always thirsted for the gold. 

Who made the law to truckle to 1475 

Their arte vel ingenio {^), 



(*) The Statute of Wills, not made till the 32 Hen. VIII. 

Q) 7 Ed. I. commonly called so, or de religiosis. When lands 
came into the hands of men of religion, they were said in the 
law to come into mortmain, so called, as Justice Weston said, by 
resemblance to a man in his last moments, who holds whatever be 
takes in his hand mortuo manu, that is, so fast that he never quits 
it until he is dead.^Plowd. 193.) 

(«) It is wonderful to see how the good ecclesiastical fathers 
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For rents and profits, in those times, 

Extirpated all sorts of crimes ; 

Extinguish'd every glimpse of evil, 

And did completely cheat the devil (*) ; 1480 



trickt upon this statute (Ma^na Charla, 9 Hen. HI.) ; but yet so 
tbey did, by getting ecclesiastical persons regular to purchase 
lands holden of themselves, or to take leases for long terms of 
years, and many other ways; and bishops, parsons, and other 
ecclesiastical persons secular, took themselves to be out of this 
statute. Well, to remedy this, the statute de religions, 7 Ed. I., 
was made, with as strong words as they could dien imagine 
to frame. Quod nuUus religumu, ^e.y aut alio quovit modo arte vel 
ingenio sihi appropriare prtssumat sub forisfactura eorundem. But 
they also found out a loop-hole here ; for this statute extended but 
to gifts, alienations, and conveyances made between them and 
others ; and they pretended a title to the land (that they meant to 
get) and so brought a precipe quod reddat against the tenant, and 
that he by consent and collusion should make default, and so 
thereupon they to recover the land, and enter by judgment of 
law. Et sic fieret fraus statuta. When this invention was taken 
away by West, 2, c. 33, they found out another evasion ; for now 
they would cause the land to be conveyed by feofiment, or in any 
other manner, to divers persons and their heirs, to the use of them 
and their successors, by reason whereof they took the profits : but 
this was by the 15 Rich. II., c. 5, enacted to be mortmain, within 
the forfeiture of 7 Ed. I. — {Coke's Comments upon Magna Charta, 
102.) 

{*) This, it must be confessed, was very rebellious conduct of 
the lawyers, if it be true, as is alleged, that the devil is the tutelary 
saint of lawyers. The appointment of his Satanic Majesty to 
this guardian office is rather a long story, but it may be thus 
abridged : — St. Evona, a famous lawyer in his day, was piqued 
that his profession had no saint to patronize it. The physicians 
had St. Luke,i}ie champions St. George; music and painting had 
their tutelary saint, but the lawyers had none. Thinking that the 
pope could and ought to bestow a saint, he went to Rome and 

F 
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Afforded friars hearty dinners. 

For saving souls of wicked sinners, 

Who on their death beds pass'd their lands. 

To a trustee, or feoffee's hands ; 

When here they could no longer stay, 1485 

Then willed the me of them away ; 

To those who promis'd^ and agreed 

Both day and night to intercede. 

And certainly their souls to save, 

Tbo' sinning in the very grave. 1490 

For conscience sake, the bare trustee 

Was forc'd, by suit in equity. 

To pay the rents and profits to 

Those they were design'd to go;— 

Men in priories, and cloisters, 1495 

Pent up alive, like barreVd oysters. 

And in full health — tho' dead in law 

As any corpse you ever saw (*). 



requested his holiness to give the lawyers of BriUan a patron. 
The pope, rather puzzled hy the application, proposed to St. £wh 
na, that he should go round the church of St John de Litteran, 
blindfold, and after he had said so many A^e Miaitts^ the first 
saint he laid hold of should be his patron ; vi^hich the good old 
lawyer willingly undertook. When he had finished his Ave Ma- 
rkUf he stopped short, and laid his hands on the first imi^ he 
came to, and cried out with joy, ** This is our saint, let £his be our 
patron." But, when the bandage was ttiken from his eyes, what 
was his astonishment to find, that though he had sktfped at St. 
Michael's altar, he had all the while laid hold, not of St Mickmeij 
but of the figure under St. MtchaeTs feet — ^the deril. — (See £imo- 
nu8y Dial.2, s. 3.) 
(a) If A. be bound to llie abbd of D.y and A. is professed a 
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Who spent the money on their lasses, 

Instead of obitsj vigils^ masses; 1500 

Left the poor sinner in the lureh, 

In disrepute the very church (*). 



monk of the same abbey, and after is made abbot thereof, he 
shall have an action of debt against his o\m executors.— {Co. 
Litt. 133 h) 

(*) Forasmuch as manifest, fynne, vicious, carnal, abominable 
living is daily used and committed commonly in such little and 
small abbies, priories, and other religious houses of monks, canons, 
and nuns, where the congregation of such religious persons is under 
the number of twelve persons ; whereby the governors of such reli- 
gious houses, and their covent, spoyle, destroy, consume, and utterly 
waste as well their churches, monasteries, priories, principal houses, 
farms, granges, lands, tenements, and hereditaments, as the oma- 
ments of their churches, and their goods and chattels, to the high 
displeasure of Almighty God, slander of good religion, and to the 
great infamy of the king's highness and the realm, if redress 
should not be had thereof; and albeit, &c., in oonsideratioii 
-whereof, &c., and the total extirping and destruction of vice and 
sin, ^oc—iPtearnhk to the 27 Hen. VTII., c. 28, A.D. ld35.) 

We need not inform the reader that the clergy were formerly 
prohibited, not only from marrying, but from keeping concubines. 
So severe was the Legatine constitution, made by Cardinal Otiw 
against the marriage of priests, that the estates whidi they gained 
by the church after such manriages, were to be restated and given 
back to the church, and their children wope not to be admitted to 
the priesthood, though they should have the pope's dispensation ; 
and thus this matter continued for almost tiiree hundred years, 
viz., until Henry the Eighth's reign, during all which time such 
scandalous crimes were committed by the cleigy, that dispensa- 
tions to keep concubines were very common in ^ose days, if the 
priests had money enough to purdiase them. And to such an 
open defiance of all shame were they grown, that the Bishop of 
Winohes^r (as we read) for the time being, had a grant fix)m the 
pope to license stews and brothel houses in his diocese, as was 
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Now having shewn die origin 

From which our tnuts and uses spring (*) 

Both being just the self same thing), I 1505 

Before the statute made it law. 

The use should the possession draw. 

Just as a magnet does the steel. 

But how no mortal can reveal ; 

We'll now proceed to shew the reason 1510 

Of clothing uses with the seisin : 



done here in Southwark ; and hence came the saying of the 
Winchester goose for the foal disease among the deigj. For, lest 
they should give a had example to the laity, they kept their oon- 
cubines, not in their houses, but were privately maintained in the 
stews ; for there was a constitution made against such as publicly 
kept concubines in their houses, and did not remore them within 
a month, &c. And this made them take lodgings for them, which 
occasioned the making another provincial canon, that they should 
not have public access to them cum tcandaJo. And Sir Stmtm 
Degge observes, that it was wisely done by ihA French and German 
laity to solicit the council of Trenij that priests might be suffered 
to marry, as being unwilling to trust their wives and daughters at 
confession with men, who might have concubines though no wives- 
And Pope Pius 11. affirmed, that though there were several good 
reasons against the marriage of priests, yet none which could 
stand in competition with those reasons which were for it.— {AyL 
Parergon. Jur. Can. Aug. 367.) 

(') The learned author of Eunomut thus expresses himself: — 
*' 1 shall not scruple to say, that much of the conveyancing now 
in force was originally the offspring of fraud and evasion/' — 
{Eun. Dial. 2, s! 16.) He adds, however, at the conclusion of 
the same section, — ^*' Later times that have adopted -these inven- 
tions as a regular part of their system, may even now commend 
the authors, as the rich man in the Gospel did his unjust steward, 
hecatue he acted wisefyy 
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A man, with right to any land, 

Knew not of whom to make demand : 

Possession was, perhaps, in Roe, 

The right of ownership, in Doe ; 1515 

Wives were defrauded of their dow'r — 

A common practice to this hour ; 

Lords lost their valuable aids. 

For making sons knights, wives of maids, 

And husbands lost their curtesy 1520 

{Jus curialitcu anglixB;) 

To remedy such vile abuses ('), 

The act was made respecting ttses. 

The usej which was a sort of bride. 

Was fast to the possession tied (**), 1525 

Immoveable, it seems, is he. 

And everlasting sleeping, she (^), 

(») The intention of parliament, in 27 Hen. VIII., when they 
made the Act that the possession should be where the use was, was 
to remove ignorance ; and that the country might know in whom 
the estate of the land was. — (Plowd. 302.) But since convey- 
ances have been to uses, the most perplexing cases have arisen 
in regard to the legal estate ; it has been lost, as it were, in a 
wood, and only regained by the onmipotence of parliament. 

O Shep. Touch, 504. 

(^) Because uses were so subtle and ungovernable, the makers 
of the statute have, with an indissoluble knot, coupled and married 
them to the land, which of all the elements is the most ponderous 
and immoveable. — (1 Co. 124.) Some think that the entry of the 
feoffees is not requisite, after the statute, to the execution of a future 
use, but when the estate out of which the use ariseth is disturbed 
by disseisin, or aliened to one who hath no notice ; but if the estate 
continues without such alteration, the entry of the feoffees is not 
necessary : and with this diversity agrees the Lord Di/er and 
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Under which lawyers, helter-skelter, 

Run with their bags, and seek for shelter: 

Where owls, and eagles, rooks, and crows, 

Set up their nests, and kick up rows ; 1545 

Destroy each other with their claws, 

In honor of the tree of laws. 

As Sin got Death (•), two deadly foes. 

Trusts from this union, first arose ; 

Became what uses were before, 1550 

As Hardwicke says, and nothing more (^), 



(•) " ■ mox daturas 

Progenitom yitiosioiem.'' 

Hor. Carm. 1. iii. od. 6, v. 47. 

0>) Lord Hardmehey in Hopkins y. Hopkins (1 Atk. 591), 
speaks thus of the Statute of Uses : ^ And by this means a sta- 
tute made upon great consideration, introduced in a solemn, pom* 
pous manner, bath had no other effect than to add at most three 
words to a conveyance." 

Much has been said with regard to the convenience and incon- 
venience arising from uses and trusts. York^ one of the judges 
at the time this Act was made, says, *' It is absurd that I should 
enfeoff another with my land, and yet claim it against my own 
gift"— ( Year Book, Easter Term, 27 Hen. VI II.) And in the same 
case, which is a long one> the great point is agitated, whether an 
use and a trust is the same {Roper, in his life of Sir Thomas 
More, mentions the reason why the judges would not consider a 
trust to be the same with an use, p. 25, et seq.) ; and whether 
there were either uses or trusts by the common law. 

The first caise in which the Court of Chancery determined upon 
a feoffment to an use, seems to have been in 18 Ed. IV. A mar- 
ried woman made her will, and enfeoffed feoffees to the use of 
her husband and herself in fee ; the husband sued a subpoena 
against the feoffees, in order to take the opinion of tlie Court, 
whether this will was good or not ; and it was considered as a 
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Up sprung subpcmas and a court, 

To which poor devils did resort, 1555 

In numbers numberless, and stay 

Complaining of the law's delay. 

Until a Brougham did what More 

In Harrj/s time had done before (*)• 

Some things, it seems, will only suit 1560 

A statute use to execute, 

A person seised there must be, 

And he is call'd the relecuee. 

Chattels real^ or personal. 

Are not within the act at all ; 1665 

None but a body natural. 

Who reason has, is capable : 

The act does not at all relate. 

Unto a body corporate. 



ing power over men*s consciences, enforced them to perform those 
uses. Indeed, for a time uses were kept secret, and did not much 
appear until the differences between the houses of York and. Z^n- 
caster; wherein the whole nation being engaged, both parties 
finding those uses convenient, and fit to preserve their estates, 
agreed to support them ; so that in Edward the Fourth's time, we 
find more mention of them than before ; and they being thus 
brought in bj a general consent, they were afterwards liched into 
form ; so that at length, if a man for money, aliened and granted 
his land to one and his heirs, by this a use was raised by construc- 
tion, and it amounted to a bargain and sale : and so is Fox's 
Case.— (8 Co. 94 a ; 12 Mod. 162.) 

(») Sir Thomas More^ Lord Chancellor temp. Henry the Eighth., 
who read all the bills himself, and there were some days in term, 
when there were neither one motion made, nor any cause to 
hear. — (Hist, of the Chancery, 107.) 
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For that as well as other reasons, 1570 

Scot-free go all the corporations (*). 

If body corporate convey, 

It must hyfeojffinent be, they say, 

Or by a lease^ and the lessee ^ 

Must enter, in possession be, v 1575 

And then may be a releasee, j 

As body corporate cannot stand, 

Seis'd to a use, in any land ; 

A bargain and sale, altho' inroffd. 

Won't do, as all the lawyers hold. 1580 

A use you cannot raise or make, 

Except to those who can it take ; 

And all the books, in this agree. 

There needs must be a privity, 

As well in person as estate, 1585 

When any ttses you create. 

A use upon a use, or double (^) 

Certainly creates a trouble. 



(^) Coiporatkms never die; they are inyisible, immorta], and 
have no soal. A subpcena does not lie against them, because they 
have no consciences; they cannot spcBk nor appear in person—. 
(3 Show. 278.) 

(k) A double use haUi been compared, and not naapcly, to a 
horse which canies double. To steal an heiress was, by the Stat 
3 Hen. Vll., felony ; but it was held, that if the woman carried the 
man to the place appointed for marriage, he would not be within 
the Act. The advice which Serjeant Mmfmerd gare to a young 
gentleman, who privately courted his daughter, was, that a horse 
should be provided which would carry dottble,and diat she should 
ride be/ore^ and he behind. 
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If not a tedious Chancery suit; 

The statute won't it execute (*). 1590 

Suppose a lease and release to 

A man, for instance 'foresaid Doe 

Sis heirs and assignsj in fee, 

Whom now we call the releasee^ 

To ttses, which are thus decWd, 1505 

And by a deed thaf s just prepared : 

" To the use oflUchard Moe in fee;" 

Like flash from electricity, 

The land's transferr'd in fee to Boe^ 

Nothing at all remains in Doe (*'). 1600 

But if the limitation's made 

'< To and to the use ofDoe^^ instead, 

And with another use to Roe ; 

To Doe alone, the land must go. 

A trusty or double use^ 'twill be 1605 

And Roe must sue in equity ; 

For there they deem performance just. 

Whether of double usej or trust* 

And hence, if bargain and sale you make. 

The bargainee^ the use must take ; 1610 

But till enrollment of the deed 

E'en he himself cannot be seis'd : 

In bargainor^ the use remainsp 

Until the bargainee it gains» 



(0 iS'cenofeO»), p. 91. 

[f) It lias been said that there is no magic in words, but this 
proves the contrary. 
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By operation of the law; 1615 

Then, when the statute does it draw. 

And vests it in the barffainee. 

And him alone exclusively ; 

So in a covenant to stand. 

Seised to uses, of the land, 1620 

The use, you see, must ever be 

Limited to covenantee. 

If some third person you shall choose 

To take it, as cestui que use. 

The only way for such intent, 1625 

Is by ^ijine, or vl feoffment: 

Or, if the party shall so please, 

It may be done by lease and release. 

Estates oi freehold (as you know) 

Cannot commence infuturo; ^ 1630 

But as to VMS, 'tis not so, 

Tlie freehold is in releasee. 

Or cognizee, or ^e feoffee. 

To answer make to prtBcipe : 

But uses from such seisin flow, 1635 

And may commence infuturo. 

And rest within a life or lives. 

Upon what Providence contrives — 

Until a living son appears. 

To live out one-and-tweaty years; 1640 

The uses which we now are singing, 

Are call'd contingent, or else springivig : 

Which, by destroying the estate 

On which they hang, or do relate. 
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Down they will fall, for ever void 1645 

Become extinct, or be destroy'd. 

A iLse may also shift, or go 

From Thomas Stiles, to Richard Roe; 

Provided it is made to be 

Upon estate which is in fee ; 1650 

For clearly then it must prevail, 

Tho* not if ifs upon a tail : 

To prove that this is not a joke. 

Refer to Pells and Brown (*) in Croke (**). 

The real difference between 1655 

A tise and trusty must now be seen : 



(*) {Cro, Jac, 590.) William Brown^ having three sons, Wil- 
liam the eldest, TTtomas, and Ricliardy devised land to Thomat 
and his heirs in perpetuum^ paying to Richard 201. at his age of 
tweuty-one ; and if Thomas died without issue, living William, 
then WilUam to have the land to him and his heirs, paying the 
same sum as Tliomas should have paid. TTumuts suffered a re- 
coveiy to the use of himself in fee, devised the land to a stranger, 
and died without issue, living William : held that WilUam was 
intided to the land, notwithstanding the recovery. Lord Kenyan, 
Chief Justice, called this case the pole star on the subject of execu- 
tory devises. Twisden,3., (1 . Mod. Ill) said he never heard it cited 
but it was grumbled at ; to which Hale, Chief Justice, answered, 
'* But to your knowledge and mine they always gave judgment 
accordingly." 

(b) « Rhyme," says Hudibras, *' is the rudder which the verse 
must steer." Accordingly, the ordinary pronunciation of this 
name is here sacrificed to that necessity. The name is usually pro- 
nounced as if it were spelt " Cfw>ke," The celebrated *\Jack Lee,*' 
as he was familiarly called by the Bar, (a contemporary of Dun- 
ning) constantly violated this custom, and pronounced the name 
** Croke/* which procured him the nick-name of ** frog-Lee.** 
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When one with t'other you compare, 

As like as judges' wigs they are ; 

AJtne of each may levied be — ^ 

Both pass by a recovery ; 1660 

And yet a lawyer clearly sees. 

Unlike they are as chalk and cheese : 

For if a suit is brought at law, 

A trust is there not worth a straw ; 

The judge will say he cannot see 1665 

That such a thing can ever be {^). 

But if a use, by chance appear, 

It ever is acknowledged there ; 

And he who has it, tho' indeed 

A bare trustee^ will still succeed. 1670 

But in a court of equity, 

A mighty diflFerence you see ; 



(*) Nothing could be more contrary than estates of this des- 
cription (equitable estates) to the genius of the feudal law. Hence 
they frequently were a subject of complaint, and the Statute of 
Uses efidently was intended to extirpate them entirely ; they have, 
however, been preserved. The consequence has been, that though 
they were originally a fraud upon tenure ; though in every stage 
of their progress they were a subject of alarm and jeabusy ; 
though their existence is a direct violation of the Statute of 
Uses, and though the Courts of Law profess in most cases (if the 
expression may be allowed) a legal ignorance even of their exist- 
ence, still they form a considerable part of the jurisprudence of 
the country. They affect and regulate, directly or indirectly, 
almost all the real, and a great proportion of the personal proper^ 
of the kingdom ; they have a judicature and a form of process of 
their own, and these in many instances control even the Ck>urts of 
Law.— (Co. Liu. 290 J9., in note by Mr. BuUer.) 
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For there tlie trustee ever must, 

Convey the uscj he had in trust; 

And, if he do not, why then he 1675 

Shall to the Fleet committed be : 

For he who has the trustj does there 

The real owner well appear ('). 



(*) Wheie the law (says Lord Vatighasi, Rep. fol . 37, 38,) is known 
and clear, though it be inequitable and inconvenient, the judges 
must determine as the law is, without regarding the inequitable- 
ness or inoon?eniency : those defects, if they happen in the law, can 
only be remedied by Parliament But where the law is doubtful, 
and not clear, the judges ought to interpret the law to be as is 
most consonant to equity, and least inconvenient 

In opposition to equity, we have what the lawyers call strictum 
Jus : which phrase, according to BtuUetu, is peculiar to lawyers ; 
denoting such pure and exact law as is full of rigour and almost 
amounts unto iniquity itself; and this is sometimes called strict 
law, sometimes a mbtilty of words, and sometimes the quirkt or 
finesses of the law ; in Latin termed apices juris. Again, rigour 
of law is sometimes called strict reason, and a subtilty of law, and 
also nimia subtilitas : but the Comedian* says, that this summum 
jus is summa injuria ; and Columella^ in his work, de Re Musticdf 
calls it summa crux ; wherefore, by several texts of law, we ought 
to prefer equity unto strict law. — {AyL Civil Law, 38.) 

The judges in our Courts of Law are bound by their oaths to 
observe the strict rules of law ; and therefore, as upright judges, 
they must determine according to the known customs and statutes 
of the realm, although they are sensible, that even in so judging, 
they do an act of manifest injustice. On the other hand, the judge 
in a Court of Equity is bound not to suffer an act of injustice to 
prevail, though it be warranted by the forms and proceedings of 
law ; and therefore he moderates the rigour of several penalties ; 
relaxes the strict ties of unreasonable conditions; aids against 



* Alluding to Terence** Self-TormetUor, Act iv. scene 5. 
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unavoidable losses, clandestine ficaads, and the like; and ^lenoe 
it is, that judgment shall be given in the same case against a man 
on one side of Westminster Hall^ aind qnite oontnij fot him on 
the other ; and yet both these agreeable to justice. The nanow- 
minded person, who labours under his great affection for form and 
order, cannot see the beauty of this contrivance, wherri>y justice 
li produced from such jarring jurisdictions; and what ndther 
•triot form and order, or absolute latitude in judging, can sepa- 
rately produce, is effected by the excellent temperatnie of both 
together. This hath been judiciously compared to the mingling 
of two herbs, which of themselves are poison, but together make a 
wholesome medicine.— (FmnciV* Maxims^ prrf') 

Law without equity, though hard and disagreeable, is much 
more desirable for the public good than equity without law; 
which would make every judge a legislator, and introduce most in- 
finite confusion ; as there would then be almost as many different 
rules of action laid down in our courts, as there are differences of 
capacity and sentiment in the human heart — (1 Blae, Camm. 

an.) 
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OF CONVBTANCSS AS THSY RELATE TO ESTATES. 



Time was a grani^ nndfeoffinent too 
Were made as well by an old shoe (•), 
As by a deed, wrote in a hand. 
Which very few can understand. 
But when men learnt to read and write, 
Lawyers soon found the way findite : 
Sheepskins no longer served for breeches^ 
But evidences were of riches. 



Of the an- 
cient mode 
of con- 
reyance. 



(*) (Ruth iy., 7, 8 ; Deut zxv., 9, 10.) The distinctioii between 
real and personal estate in point of detrolution, as now made, was 
not known in this country, nor indeed any where, until the intro- 
duction of feudal tenures. Mr. Selden collects from the laws of 
Henry the First, and the assize of Clarendon^ that in this kingdom 
the heirs inherited chattels as well as lands, as late as the time of 
Henry the First and Second ; and that the law was changed at the 
time of King John by some Act of Parliament, though no such is 
now to be ionn^.—^TUks of Honour, part 2, ch. 6, s. 21.) 
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Thus deeds began — and this their size. 

Which now must needs excite surprize (*) : 10 



{*) The length of legal instmments is often owing to the neces- 
sity of providing for a multiplicity of contingent events, each of 
which may happen, and most, therefore, be fiilly described, and 
fully provided for. Of the nature and extent of this multiplicity, 
the party himself is seldom aware ; sometimes even his profes^ 
sional adviser does not feel it, until he begins to frame the neces^ 
sary clauses. A gentleman, upon whose will the Reminiscent was 
consulted, had six estates of unequal value, and wiidied to settle 
one on each of his sons, and his male issue, with successive limi- 
tations over to the other sons, and their respective male issue, in 
the ordinaiy mode of strict settlement ; and with a provision, that 
in the event of the death and fdluie of issue male of any of the 
sons, the estate devised to him should shift firom him and his issue 
male, to the next taker and his issue male, and fetiling there, to the 
persons claiming under the other limitations. It was considered 
at first that this might be effected by one proviso: tben by two: 
then by six ; but, upon a full investigation, it was found that it 
required as many provisoes, as there are combinations of the num- 
ber six ; — ^now 

1X2x3x4x5x6 = 720; 
consequently, to give complete effect to the intention of the testa- 
tor, 720 provisoes were necessary. 

By a similar calculation, if a deed, which the Reminiscent was 
instructed to prepare, had been executed, the expense of the 
necessary stamp would have amounted to ninety millions, seven 
hundred, and twenty-two thousand pounds. Ten persons, each of 
whom was possessed of landed property, having engaged in a 
mining adventure, a deed of partnership was to be prepared, 
which was to contain a stipulation, that if any one or more of the 
intended partners, should advance money to any other or others of 
them, the money lent should be a charge, in the nature of a mort- 
gage, upon the share, or respective sha^res, of the borrower or res- 
pective borrowers, and over-reach all subsequent charges; and, 
therefore, the pharges wer^ to be considered as mortgages actually 
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" To the heirs male of the Hopton^ lawfully begotten, a grant by 
" To me and to myne, to thee and to thine, the con- 

• qaeitir. 

<^ While the water runs, and the sun doth shine ; 

<^ For lack of heyrs, to the king again. 

" I, William, king, the third year of my reign, 15 

" Give to the Norman Hunter, 

<^ To me that art both leef and dear, 

**.The Hoppe, and Hoptoune, 

^* And all the boimds, up and downe — 

" Under the earth to hell, 20 

** Above the earth to heaven : 

** From me and from myne, 

'" To thee and to thine, 

^^ As good and as fair 

*' As ever they myne were. 25 

** To witness that this is sooth, 

" I bite the white wax with my tooth, 

" Before Jugg, Marode (*), and Margery 

*• And my third son Henery ; 

** For one bow and one broad arrow, 30 

*.* When I come to hunt upon Yarrow" (*"). 



made by the deed. Thus, in coutemplation of equity, the estate 
was actually to be subjected by the deed to as many possible 
mortgages, as there can be combinations of the number 10. 
Each of these possible mortgages, being for an indefinite sum, 
would require the 25/. stamp :25x2x3x4x5 X6x7x 
S X9x 10 =^90,720,000,'^Butler'8 Reminiscences, p. 63.) 

(*) i. e, Jude and Mavde, 

{BUmnt's Ten, 102, 103.) " It may seem odd," says Mr. 
Wilkins {Asiatic Miscellany), " that a charter of legal conveyance 
of property should be ranked among the literary compositions of 
any people : but so widely do the manners of the Hindoos differ 
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And such a deed Tvas just as good {*) 
As uncle Tob^s brothers could (**) ; 



from those of Evarope^ that as our lawyers multiply woids and 
clauses, in order to render a grant complete, and to gaard against 
every thing which may invalidate it, the Pundits seem to dispatch 
the legal part of the deed with brevity; but in a long preamble 
and conclusion, make an extraordinary disp^yof &eir own learn- 
ing, eloquence, and powers of composition, both in prose and ia 
verse. In the preamble to one of their original grants of land of 
very ancient date, is an encomium of the monarch who grants it, 
in a bold strain of eastern exaggeration %— .^ When lus umamer- 
able army marched, the heavens were so filled with the dust of 
their feet, that the birds of the air could rest upon it. His ele- 
phants moved like walking mountains, and the earth, oppressed 
by their weight, mouldered into dust' " 

(*) We have seen before, in the introdoGtion, that wills have 
been made in verse ; here is an exan^le of a deed« Records also 
have been written in verse. — See the record of the lawless Court in 
CamderCs Britannia, edit. Gribs. 341 ; and in CowelPs Interpreter, 
sub voce " Lawless Court," (the partioalars are set forth ante, In- 
tro,) — See also a record of the Ezche^uer, CamcU Brit, 344, 
in E, T. 17 Will. I. See also Lord Lytt. Hist. v. 2, p. 321, and 
V. 3, p. 12, 144, 162.) 

(^) This deed occupies numerous Bkins of parchment, and only 
the following short extract can be given of its contents, until it 
shall be forwarded from Shandy Hall, where it yet remains, to 
the Mauisoleum about to be erected for its registration in London, 
" And this Indenture fmrther witnesseth, that the said Walter 
iSAand^y, merchant, in consideration (^the said intended marriage 
to be had, and by Ood*s blessing to be well and truly solemnized 
and consummated between the said Walter Shandy and Eliza" 
heth Mollineux aforesaid, and divers other good and valuable 
causes and considerations him thereunto specially moving, doth 
giant, covenant, condescend, consent, conclade, bargain, and fully 
agree, to and with Jofm Dixon and James Turner, esquires, the 
above named trustees, Sec,, 8cc , to wit, — ^That in case it should 
hereafler so fall out, chance, happen, or otherwise come to pMS, 
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mt tbe said Walttr Shandy ^ meichaiit, shall have left off busi- 
ess before the time or times that the said Elixaheth MoHtneux 
lall, according to the course of nature, or otherwise, have left off 
earing and bringing forth children ; and that in consequence of 
le said Walter Shandy having so left off business, he shall, in 
espight, and against the free will, consent, and good liking of 
le said Elizabeth Mollinettx, make a departure from tiie city of 
Kmdon, in order to retire to and dwell upon his estate at Shandy 
Tall, in the county of——, or at any other country--seat, castle, 
all, mansion-house, messuage, or grange-house, now purchased, 
r hereafter to be purchased, or upon any part or parcel thereof :— 
lat then, and as often as the said Elizabe^ MoUineux shall hap- 
en to be enceinte with any child or children, severally and law- 
illy begot, or to be begotten, upon the body of the said Elizabeth 
fo{/t»incr, during her said coTertuTe,--he, the said Walter Shandy , 
lall, at his own proper costs and charges, and out of his own 
roper monies, upon good and reasonable notice, which is hereby 
^ed to be within six weeks of her, the said Eliznheth MoUineux* s^ 
ill reckoning, or time of supposed and computed delivery,— pay, 
L* cause to be paid, the sum of 120/. of good and lawful money of 
rreat Britain, to John Dixon and Jamei Tufn&r, esquires, or their 
KCcutors, administrators, or assigns, — Upon trust aikd confidence, 
nd to and unto the use and uses, intents, ends, and purposes fol- 
»wing; that is to say, — ^That the said sum t)f 120/. shall bepaid into 
le hands of the said Elizabeth MolHneux, or to be otherwise 
pplied by them, the said trustees, for the well and truly hiring 
ae coach, with a%le and sufficient horses, to carry and convey the 
ody of the said Elizabeth MoUineux, and the child or children 
rhich she shall be then and there enceinte and pregnant with, 
nto the city of London; and for the further paying and defraying 
f all other incidental costs, charges, and expenses whatsoever, 
1 and about, and for or relating to her said intended delivery and 
^ing-in,in the said cHy or Ihe suburbs thereof. And that the said 
^li^abeth MoUineux shall and may, from time to time, and at all 
uch times as are here covenanted and agreed upon, peaceably and 
uietly hire the said coach and horses, and have free ingress, 
gress, and regress throughout her journey, in and from the said 
oach, according to the tenor, true intent, and meaning of these 
presents, without any let, suit, trouble, disturbance, molestation, 
lischarge, hindrance, forfeiture, eviction, vexation, interruption, 
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or incumbrance whatsoever ; And that it shall moreoTer be lawful 
for the said Elizabeth MolUneux^ from time to time, and as oft or 
often as she shall well and truly be advanced in her said preg- 
nancy, to the time before stipulated and agreed upon, to live and 
. reside in suph place or places, and in such family or families, and 
with such relations, finends, and other persons, within the said 
city of London^ as she at her own will and [Measure, notwith- 
standing her present coverture, and as if she were a /erne mle and 
unmarried, shall think fit. And this Indenture further witnesseth. 
That for the more effectually carrying the said contract into exe- 
cution, the said Walter Shandy, merchant, doth hereby grant, 
bargain, sell, release, and confirm unto the said John Dixon and 
James Turner, esquires, their heirs, executors, administrators, and 
assigns, (in their actual possession now being, by virtue of an 
indenture of bargain and sale for a year, to them the said John 
IHxon and James Turner, esquires, by him the said Waher Shandy, 
merchant, thereof made ; which said bargain and sale for a year 
bears date the day next before the day of the date of these pre- 
sents ; and by force and virtue of the statute made for transferring 
uses into possession,) all that the manor and lordship of Shandy, 
in the county of , with all the rights, members, and appur- 
tenances thereof; and all and every the messuages, houses, build- 
ings, bams, stables, orchards, gardens, backsides, tofts, crofts, 
garths, cottages, lands, meadows, feedings, pastures, marshes, 
commons, woods, underwoods, drains, fisheries, waters, and wa- 
ter courses ; together with all rents, reversions, services, annuities, 
fee-farms, knights' fees, views of frankpledge, escheats, reliefs, 
mines, quarries, goods and chattels of felons and fugitives, felons 
of themselves, and put in exigent, deodands, free warrens, and all 
other royalties and seigniories, rights and jurisdictions, privileges 
and hereditaments whatsoever ; and also the advowson, donation, 
presentation, and free disposition of the rectory or parsonage of 
Shandy aforesaid,, and all and every the tenths, tithes, glebe 
lands " — in three words, *' my mother was to lay in (if she choose 
it) in London/^ 

But in order to put a stop to the practice of any unfair play on 
the part of my mother, which a marriage article of this nature 
so manifestly opened a door to, and which, indeed, had never been 
thought of at all, but for my uncle Toby Shandy, a clause was 
added in security of my father, which was this : — ^*^ That in case 
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Filling as many skins as acres, 

To shew the learning of the makers C^). 35 

my mother should, at any time, put my father to the trouble and 
expense of a Xoiufon journey, upon false cries and tokens, that for 
eyeiysuch instance, she should forfeit all the right and title which 
the covenant gave her to the next turn, but to no more ; and so 
OD, toiies quoHes^ in as effectual a manner, as if such a covenant 
between them had not been made." — {TrUi. Shandy ^ vol. 1.) 

(*) Puzzle. We cheat in no language at all, but loll in our 
own coaches, eloquent in gibberish and learned in jingle. Pull 
out the parchment ; there's the deed ; I made it as long as I 
could. Well, I hope to see the day when the indenture shall be 
the exact measure of the land that passes by it ; for 'tis a dis- 
couragement to the gown, that every ignorant rogue of an heir, 
should in a word or two understand his father's meaning, and 
hold ten acres of land by half an acre of parchment : nay, I hope 
to see the time, when that in which some progress is made, shall 
be wholly effected, and by the improyement of the noble art of 
tautology, every inn in Holbom made an inn of court. Let others 
think of logic or rhetoric, and I know not what impertinence, but 
mind thou tautology. What's the first excellence in a lawyer ? 
tautology. What's the second? tautology. What's the third? 
tautology ; as an old pleader said of action. But to turn to the 
deed (ptills out an immeaswyable parchment), for the will is of no 
force if I please, for he was not capable of making one after the 
former — as I managed it^— upou which account I now wait ifpon 
Biy lady. By the way, do you know the true meaning of the 
i¥ord deed ? 

Clerk. Aye, sir; a deed is as if a man should say the deed. 
Puzzle, Right ; 'tis emphatically so called, because after it all 
[eeds and actions are of no effect, and you have nothing to do 
lut hang yourself, the only obliging thing you can then do. But 
was telling you the use of tautology ; read towards the middle 
f that instrument. {Clerk reads.) — '* I, the said Earl of Brump- 
»f», do give, bestow, grant, and bequeath, over and above the said 
remises, all that the scite and capital messuage or tenement, 
].lled by the name of Oatham, and all houses, out-houses, edi- 

G 
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ofAfooff- Feoffment came next, which BaMngtan 
So learnedly commented on ; 
Which all sound lawyers do agree, 
The king of deeds, will always be (^). 



fioes, erections, buildings, bams, stables, yards, gaidens, oidiaids, 
fields, arbours, trees, lands, earths, meadows, leasows, greens, pas- 
tures, grounds, feedings, woods, underwoods, and the giound and 
soil thereof; ways, paths, passages, waters, water-oonzses, lights, 
easements, fishings, fowlings, pools, ponds, tithes, commons, com- 
mon of pasture ; and other commonable rights, donations, heaitihs, 
thickets, profits, commodities, priyileges, emoluments, duties, re- 
liefs, rights, members, and appuitenances whatsoerer, to the said 
capital messuage and scite belonging, or in anywise appertaining ; 
or with the same now, or at any time heretofore had, hdd, used, 
occupied, possessed, or eigoyed, or accepted, reputed, deemed, 
taken, or known as part, parcel, or member thereof, or of any part, 
or parcel thereof. All which said lands and hereditaments contain 
together by estimation, 400 acres of the large measure, or there- 
abouts, be the same little more or less; and all and singular which 
said scite, capital messuage or tenement, hereditaments, and re- 
mainders, with their and every of their appurtenances, are situate, 
lying, and being in the said parish of Oatham aforesaid, and are 
now better known and described by the name or description fol- 
lowing, that is to say, All that ''— 

Fuzzle, Hold, good Tom ; you do come on indeed in business, 
but you don't use your nose enough in reading (reads in a ridia^ 
lous law tone, till out of hreath). Why you are quite out ; you 
read to be understood ; let me see it : *' I the said earl " — Now 
again, suppose this were to be in Latin {runs into Latin temdma" 
Horn) ; making Latin is only making no English : E^o prcedict— 
Comes de Brumpton — ^totas meas bamos— outhousas et stabulas 
yardas. But there needs no further perusal. — (Steel^s Funeral^ 
or. Chief Alamode. Act i. scene 1.) 

(*) In 10 H. VIII. 1 0, it is mentioned as a thing notorious, '< that 
those who have no freehold may convey a freehold." The con- 
veyance, which will pass a freehold from a person who has none. 
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Itiar excels them every one 40 

As much as does the splendid sun 

The moon, and it the constellations ; 

As do the terms the long vacations, 

As did the power of papal Rome, 

Surpass all else in Christendom (^). 45 

li feoffor has possession got, 

The want oi freehold^ matters not, 



must necessarily be a feoffment, since there is no other conveyance 

in the law which will produce that effect. A man may devise 

" that his lands should be sold by his executors;" in which case, 

the lands descend upon the death of the testator to his heir at law, 

and the executors take no interest by the will. Babington, a 

learned judge, in putting such a case, and taking notice of the 

feoffment of the executors, makes this remai'k : *' And so," says he, 

« a man may hare a lawful freehold from a person who has nothing 

in the land ; as a man may have fire from a flint, which has no 

fire in it."— (9 H. VL 24 ; 1 Burr. 94, 95.) 

If tenant for years make a feoffment in fee, it devests the whole 
estate of him in the reversion : but if he levy a fine, nil operatur, 
ao freehold passes ; and it may be alleged quod partes finis nil ha- 
Huerunt. A fine is improperly called a feoffment on record ; it has 
)iily the effects of a feoffment to some purposes, if he who levies 
he fine was seised of the freehold at the time of the fine levi^. — 
Smith dem. Dormer v. Parkhurst^ 7 Mod, 369.) 

C^) Pope Innocent the Third exalted the papal power as much 
bove the regal, as spiritual things are better than temporal, or the 
>ul superior to the body ; and having compared these two powers 
» the two great lights in the firmament, inferred from thence that 
le pontifical authority is as much superior to the regal, as the 
m is greater than the moon. Upon which, there arising some 
fierence concerning the proportion of magnitude betwixt these 
ro luminaries, and consequently betwixt these two other great 
wars, the Gloss to the Decretals does learnedly refer us to 
olexny's Almagest, to adjust the proportion ! 

G 2 
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A quality the rest all want. 
They operate by way of grant. 

Feoffment was like what's written under {^)j 50 

At it let modem scriy'ners wonder : — 
'^ Enow all men, that I 
^^ John Doe, of Dale, 
'^ For a certain snm paid by 

'' Richard Roe, of Sale, 55 

^^ Have granted, and enfeoffed, 

^ And do confirm to Richard Roe, 
'^ All my lands and tenements, 
" Which are in Wivenhoe ; 
^ To hold said lands and tenements 60 

^^ So that the same may go, 
^^ Unto and to the use of 

^^ No other than said Roe, 
'' His heirs and assigns for ever, 

^^ Or otherwise in fee, 65 

<< Without any claiming or to claim, 

<' By, from, or under me ; 
^^ With warranty from me and mine 
« ^^ Until there is an end of time." 

(*) Id the example lieie exhibited, pnnctoatioii is made use of 
for the poipofle of typogiaphical neatness and propriety : the pro- 
fessiona] reaAex need not be reminded, that legal instraments are 
nerer, in fact, stopped, or pointed. Butler ^ in common with many 
other satirists of the law, imputes the omission of punctuation to 
interested motiyes on the part of the lawyers : — 

'* Our laws hafe not been suffered to be pointed. 
To leave the sense the more disjointed, 
And famish lawyers, with the greater ease. 
To turn and wind them any way they please." 

(Butler^s Eemaintj t. i. p. 2d3.) 
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First, Doe, thefeoffor, set about 70 

To make the people tn, go outy 

Under pretence of some balloon. 

Or seeing wonders in the moon ; 

Then by the thumb-latch of the door 

(Being present witnesses, three or four;) 75 

Bade Roe make entry, and he went 

Upon the errand he was sent; 

And shut the door, and being in. 

His seisin did from thence begin. 

Thus every thing you see was done, 80 

As clear and open as the sun. 

If possession had not Doe, 

None he could have given Roe. 

As salts do purify the blood, 

So feoffments work — by doing good : 85 

Both have the quality of urging. 

The thing they op'rate on, to purging. 

ThuA feoffnients all disseisins purge (*), 



(*) ( Touehst) The strange phraseology of lawyers is humorously 
observed upon, in a letter in the Spectator :— " Dear Mr. Specta- 
tor, — Affairs of consequence having brought me to town, I had the 
curiosity the other day to visit Westminster Hall ; and having 
placed myself in one of the Courts, expected to be most agreeably 
entertained. After the Court and counsel were with due cere- 
mony seated, up stands a learned gentleman, and began, — ^ when 
ills matter was last " stirred" before your Lordships ;' the next 
[lumbly moved to * quash ' an indictment ; another complained 
;hat his adversary had ' snapped ' a judgment ; the next in- 
brmed the Court that his client was ' stripped ' of his posses- 
ions ; another begged leave to acquaint his Lordship, that they 
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Destroy conditions, powers merge (*) ; 

Pass th' estate to the feoffee, 90 

From former titles ever free. 



^ had been < saddled ' with costs. At last, up got a grave serjeant, 
and told us his client had been * hung up ' a whole term by a writ 
of error. At this I could bear it no longer, but came hither, and 
resolved to apply myself to your honour to interpose with these 
gentlemen, that they would leave off such low and unnatural ex- 
pressions : for, surely, though the lawyers subscribe to hideous 
French and false Latin, yet they should let their clients have a 
little decent and proper English for their money." — (Spect. v. 7, 
No. 661.) 

(^) Except a power collateral. All conveyances operate as a feoff- 
ment, or grant. A feoffment operates on the possession without 
any regard to the estate, or interest of the feoffor. A fine and a 
recovery are both void, for want of a freehold ; but an estate in 
the feoffor was not necessary to support a feoffment ; for, by the 
livery, the freehold past as incident to the possession. A man, 
says Lord Coke, may purchase land by feoffment, fine, common 
recovery, exchange, release, confirmation, grant, bargain and sale, 
will, all which, with the exception of the first three, are in the na- 
ture of a grant, and can pass nothing but what the grantor may 
lawfully convey without livery. But by recent determinations, 
the feoffment hath, it seems, languished into mere form, and is 
now nothing more than a common conveyance, as harmless as the 
rest, operating only to pass what the feoffor can lawfully convey.— 
(6 DowL j" RyL 161.) The operation of a feoffment to produce 
disseisin was admitted in the reign of Henry the Second, and recog- 
nised by the highest authority down to the year 1767, when Lord 
Mansfield determined the case of Atkins v. Horde, which case 
(before little regarded by the Profession) has been sanctioned by 
the above-mentioned case. According to St. Germyny the pos- 
session of the land is, after the law of England, called the firank 
tenement or freehold, (Doctor and Student, dial. 2, c. 22,) because 
tlie ceremony of delivering seisin could not convey a less interest 
than estate for life. 
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hSL feoffments operate by reason 

Of transmutation of the seisin ; 

In cases where such seisin may 

The feoffor really convey. 95 

In passing chattel interests^ 

The seisin in freeholder rests ; 

And hence ^ feoffment cannot be 

Made of a term ofyears^ we see ; 

Nor can it ever operate, 100 

To pass reversioner's estate, 

If on dk freehold^ for this reason — 

The tenant has himself the seisin; 

And hence to pass it, if you want. 

It must be done by way of grant : 105 

The seisin^ which is corporal. 

The feoffor of it must have all. 

Therefore if two joint tenants be, 

They can't he feoffor axxd feoffee ; 

Their seisin, per mie et per tout, 110 

Proves such conveyance will not do ; 

For how can one enfeoff the other. 

The seisin having both together? 

No lawyer yet, with all his skill. 

Hath yet found out, nor ever will, 115 

The way to give another, what. 

Such other hath already got (*), 



(*) But it seems a man may be called upon to convey mere 
moonsliine. If A, covenant with B. to convey all his right and 
title to the manor of D,y to which A, hath no right, it is not a 
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But tenants in common^ of their shares. 

As well as parceriers of theirs. 

Have sey erdlfreeholdsj and they may, 120 

Each to the other so convey. 

If feoffor must a journey take. 

Livery of the land to make, 

Power of attorney let him give, 

To one, who near the land does live. 125 

As corporations are ideal. 

They power give by common seal. 

To pass the seisin, as they say. 

Because they have no other way. 

The self same person cannot be 130 

As weUJeoffee as barffainee : 

Feoffment the seisin all conveys ; 

But in the bargainor it stays. 

Until the statute draws it out. 

By means which we have sung about. IS5 

When the feoffment operates. 

All the land the feoffee takes : 

For from ^e feoffor it must go. 

The act of livert/ makes it so» 

And being out, he cannot be 140 

Seis'd to the use of bargainee; 

Unless to prove you set about. 

That out means in, and in means out 



good plea in an action of covenant that he had no right, &c., but 
he must make such a conveyance as would in truth pass all his 
title, in case he had any ; and he is estopped by his covenant to 
say he had no titie.— <iltt<m. 12 Mod, 399, per Holt, C. /.) 
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zoffment which is good, ne'er wants 
li warranty and covefuxnti (*) : 145 

s warranty will bind the heir, 
^vided oAseU shall appear ; 
d sometimes even shall prevail, 
bar remainder men in tail. 

A. gift* 8 a transfer, which, we see, l^ot^fp^. 

ill ever voluntary be ; 

is when the grantor has a spirit, 

»r once, to do an act of merit ; 

oney, nor sordid motive, here 

\ consideration do appear ; 1 55 

3r that of blood, and at this day, 

e who his land shall so convey, 

an pass it well, provided he 

not indebted : if he be, 

7\iy then it is a nullity. \ 160 

Vhen feoffment first in fashion came. 

Gift was then the proper name, 

(^) The office of an express covenant is, to assist, further, and 
ipport the grant ; and is, as Lord Hobart calls it, a wall, or a 
unimenl about it. — {Earl of ClanrickartTs case. Hob. 273.) Ac- 
trding to the ancient mode of conveyance, deeds were confined 
a very narrow compass. The words "grant and enfeoflf*' 
nount to a general warranty in law, and have the same force and 
Tect. The covenants, therefore, which have been introduced in 
lodem times, if they have any use besides swallowing a quantity of 
archment, are intended for the protection of the party conveying, 
nu are introduced for the purpose of qualifying the general war- 
mty which the old common law implied. — {Per Justice Bullery 2 
hs. ^ Pul, 26.) 

G 3 
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Hence the terms domjor and dfyiMe 

Apply'd to tail estates we see : 

The latter grounds his claim upon . 165 

A special writ call'd^nwediw. 

And now of deeds the second best, 

Saye feoffments, far above the rest, 

So complaisant, so very kind. 

The very deed to suit my mind. 170 

Of a grrant, O, lovely " grant," thou wilt enure, 

Defects of other deeds to cure : 

Like charity thou wilt avail, 

When all the rest are sure to fail, 

And lend thy saving aid to mend, 175 

What they should, do not comprehend (*). 
Sn^on ^' -^^^^ ^°^ advowsonSf titlies and pensionsy 
SS^Si ^^^ other things which Blackstone mentions, — 
^^^'^ Things you don't see, nor ever wiU, 

Existing in the mind's eye still, 180 

Must by a grant conveyed be ; 

Hence the division which we see. 

Of things in ffrant and livery , 



(") The words ''give and grant" comprehend all manner of 
dispositions : they are words of feoffment, gift, lease, release, bar- 
gain and sale, surrender and confirmation, and also of limitation 
and appointment, secundum suhjectam materiam. — {Liti, Sect. 
531 ; Co. Litt. 301 6., 302 a. ; 12 Mod. 202.) The judges, to their 
honour, have had more consideration for passing the estate, which 
is the substance of the deed, than the manner^ which is the 
shadow. 
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Which livery it does appear 

Was often made by locks of hair (*), 185 

Cut from the head, and well designed 

To evidence the grantor^ s mind ; 

When conunon honesty prevail'd, 

A quality which long has fail'd, 

Unless it be among the bakers, 190 

The costermongers, or thief-takers. 

A grant for life or years^ at «?i7/, 

Crrantor remains the owner still : 

'Tis the most common grant of all, 

And such a grant, a lea^ we call; 195 

'Tis seldom made the way it ought. 

And often is not worth a groat ; 

Nay worse: for in the case of fire, 

Before some ha^s shall expire, 



(*) The learned Selden gives us a grant of tithes in the reign of 
King Stephen, from William, Earl of Warren, and Surry, to the 
prioiy of Lewes, in Sussex, wherein livery and seisin was, as it 
were, made upon the altar by the hair of the head, both of the 
gprantor and his brother (cut o£f by Henry, Bishop of Winchester) ; 
and he observes, it was not without other example in those ancient 
times, wherein both tithes and other possessions were solemnly 
consecrated, either by hair> a horn, a cup, a knife, or a candlestick, 
or what might really be delivered on the altar. And that the form 
of conveyance in perpetual right, both to the church and laity, 
was to give into the hands of the grantee or feoffee some such 
thing, as at this day a twig or turf is in feoffments ; or as in insti- 
tutions (according to the formulary of the court of Borne) a ring is 
to be given ; and the altar was usually made the place of such a 
livery {HisL of Tithes, 341.) 
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The poor lestee mnat pay the lent^ 200 

Altho' he has no t&ieanaeaat (''). 

A lease for life goes to die stishiy 

And h&ag so, it stands with r ea aom; 

It must, as on SLfiaffment, be 

Created by a livery ; 

Unless the granbrr idiall so choose 

To do it by demae isr use ; 

But if die grant is made for yeKS^ 

The seisin, dearly it appescs^ 

Does not th^i pass^ but die leamxr ^ 210 

Is seised as he was before. 

He only grants a righty no more. 



(^) A lessee of a liouse, who coveaants gausEsIIf to Rfoir, is 
bound to repair if it be bamed by acddental file. — (S 71 J2L 650.) 
Wbeii tbe law exeates a du^yand die party is disabled to perfioiB 
it, witboot any deluilt in bim, die law wiQ essnae bnn; bat wken 
the partf by his own contract ereates a dntj or dsEge npon hinft- 
self, he is bovnd to stake it good, notwidotaBfing ai^accidest by 
ineritaUe neeesn^. A lessee, who coTenants to pay real and to 
repair, with an ezeepCioB of caeoahies by fiie, is fiable i^on tlie 
eoyenant for rent, thon^ the pceraises are bunt down and not 
reboili by the lessor, after nodee.^ I T. JR. 310.) T^misdiief 
would hare been prevented, if the esception of fire had extended 
to the eorenant to pay the rent. A lease £» years ought to hare 
certainty in three limitations, riz. in the coHt m cncemcnt of the 
term, in the continuance of it, and in the end of it. So all Uiese 
ongbt to be known at die commencement of the lease : and words 
in a lease, which do not make this appear, are but babble.— (P£o«nI. 
372.) 

If a man maketh a lease for twentj-one years, if he shall so long 
live, this is a good lease for years; and yet it is certain in uncer- 
tainty, for the life of J. S. is uncertain.— (Co. Liti, 45 b.) 
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And perfected such right must be 

By entry made by the lessee : 

Altho' before, if he's inclin'd, 215 

His interest may be assigned : 

But if a trespasser get in, 

Lessee cannot an action bring C"). 

A hase^ by parol, for three years. 

Is good, as by the act appears i^) ; 220 

All others must created be 

By deed or writing, there we see. 

A lease is made to the intent, 

The lessor shall have such a rent : 

The reddendum that leaves unsaid, 225 

To whom the rent is to be paid. 

Is better far than if exprest. 

And much superior to the rest. 

For clearly then the same will go 

To him who hath the right thereto ; 230 

The rent sometimes reserved to Stiles, 

Belongs and ought to go to Miles (^). 

A lecLse^ it seems, may be assign'd. 

Whenever lessee has a mind : 



(») Lease to another, to commence at Michaelmas next, the 
lessee may grant the lease over, and yet he shall not have an ac- 
tion of trespass before entry. — {Ploivd. 142.) 

C) 29 Car. II., c. 3. 

(^) The reversion, if possible, will attract the rent to it, as it 
were by a kind of magnetism.— (1 Ventr, 163.) The most clear 
and sure way is to reserve rent yearly during the term, and leave 
the law to make the distribution without an express reservation to 
any person.— (WA«7/ocA'« case, 8 Co. 71 a.) 
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Or he may grant, if be so please, 235 

What 18 called an under lease ; 

Unless the lease does stipulate. 

Such int'rest he shall not create. 

And if it does, and the lessee 

Shall get the lessor to agree ; 240 

He ever after may repent. 

For giving lessee such consent : 

On license to assign to Doe, 

Away will the condition go : 

The lessor can't re-enter — ^why ? 245 

The case of Dumpor will apply {^). 

Wan ex- When property at first came in. 
Exchange of lands did first begin : 
It is a mutual grant, of what 

The parties have already got 250 

Their interests should equal be. 
One give, the other take, v^fee; 
One give, the other take, for years. 
Of like duration it appears. 

But value's not material, ^ 255 

It need not be reciprocal. 
It won't affect th' exchange at all. 
If Doe is seis'd of lands in Dale, 
And Roe is seis'd of lands in Sale ; 
Or if they both are mere lessees, 260 

They may exchange if they so please ; 

(») Condition against assigning without license, detennines by 
a license once granted.^Z>um/N>r'jr caaey 4 Co. 1 19.) 
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Altho* no livery need be, 

Upon exchanges made in fee, 

Yet still a good exchange to make 

Both parties must possession take ; 265 

For if both die before, 'tis void : 

By such event it is destroy'd. 

And if one die, his heir then may 

Make it a nullity next day. 

But if 'tis done by way of vse 270 

Then neither party can refuse : 

The iise does the possession draw, 

And each hath it by act of law ; 

But as to Corporations^ they 

Cannot by way of tise convey- 275 

So much for deeds^ which lawyers call Sve ©on^' 

The primary, or original : veyances. 

Those which remain, we now shall give, 
And those are term'd derivative. 
They pre-suppose a grant before ; 280 

The interest there f enlarge, restore. 
Alter, restrain, confirm, transfer. 
And to such previous grant refer. 
Thus if release of right you make P' » "- 

•^ ^ lease. 

To him who can such release take — 285 

(One who has got the first estate 

To which such release may relate,) 

'Tis a discharge in sense and reason, 

To him already in the seisin. 

All such releases operate, 290 

Five ways at least upon th' estate : 
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If teMLTdfor lifcf or years, there be. 

Remainder over of the fee; 

He in remainder, may enlarge 

The first estate, his own discharge, 295 

By a release ; but the lessee 

Must clearly in possession be ; 

If not, then is the substance gone 

Which the release should work upon. 

Two sisters, having sev'ral shares; 300 

Or, as we call them, parceners : 

If one release her share unto 

The other, to her it will go ; 

By way of passing an estate. 

And of the whole, ?^fee create. 305 

But releasor, and releasee. 

Must always have a privity : 

Their interests, must so relate, 

They both can make but one estate. 

If Richard Roe evicted be, 310 

And disseisor be releasee 

Of all his right, the wrong before 

Becomes a right in disseisor. 

I, tenant have^or lije, say Stiles 

Who grants like lease, for life, to Miles, 315 

Remainder over, of the fee. 

And I release to his lessee : 

'Tis clearly an extinguishment. 

Of all my right, as it was meant : 

My lessee^ s tortious acts I cure : 320 

To make both good, it doth enure. 
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If entry by two disseisors be, 
To one, releases disseisee; 
Such one will then be in of right, 
And oust his old companion quite. 



325 



A amfirmation doth enure. 
Some previous defect to cure : 
Estate or right, by it you may 
Unto another well convey. 
Disseisees^ feoffors^ and lessors^ 
May all be made, the confirmors : 
Disseisors^ feoffees^ and lessees^ 
As also all their assignees^ 
May well be made the confirmees. 



Of a con- 
firmation. 



330 



If terumcyfor life there be. 
Another, owner of the fee. 
And he is willing to agree \ 
The tenant may surrender make ; 
Such other can surrender take. 
And that without a livery^ 
Because there is a privity : 
What the former doth relinquish. 
The fee will merge, or else extinguish; 
But you cannot surrender make. 
Unto a man, who can't it take ; 
You may as well prove, that you're able 
To thread a needle with a cable ; 
Make ropes of sand, and gather all 
The leaves which do in autumn fall; 



335 Of a sur- 
render. 



340 



345 
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Drink up the sea, the stars all tell, 350 

And do what is impossible (^). 

Of u M. Chattels redL or terms for years. 
And goods and chattels, it appears. 
If absolute interest you take, 

You may of them assignment make ; 355 

And all the property will vest. 
And be by assignee possest ; 
Yet if a grant of lease there be, 
For term of years, to a lessee, 

(*) Fttg. O call me home, dear chief. 
And put me 

To yoking foxes, and milldng of he goats, 
Pounding of water in a mortar, laving 
The sea dry with a nut-shell, gathering all 
The leaves are fall*n this autumn, drawing f — ts 
Out of dead bodies, making ropes of sand. 
Catching the winds together in a net. 
Mustering of ants, and numVring atoms ; all 
That hell and you think torments, rather 
Than stay me here a thought more. I would sooner 
Keep fleas within a circle, and be accountant 
A thousand year, which of them, and how far, 
Out-leap*d the other, than endure a minute 
Such as I have within. 

{Ben JontorCs The Devil is an Ass. Act v. scene 2.) 
Amasis, King of Bgypt, had a command sent him from the 
King oi Ethiopia^ that he should drink up the sea, Amatis being 
very anxious and solicitous what answer he should make to this 
strange command, the philosopher Bias advised him to make this 
round answer to the king, — that lie was ready to perform the com- 
mandy and drink up the sea, provided he would stop the rivers from 
flowing into his cup while he was drinking. 



THE CONVEYANCER'S GUIDE. 



139 



Sucli^an^ can only operate, 
Upon a part of the estate ; 
But when assignment^ you do make, 
The whole the a^ignee will take ; 
And liable he'll clearly be 
To pay the rent, as assignee; 
Until, (if under tenant fail) 
He doth assign to one in gaol C"). 



360 



365 



Estates for life^ or years^ or fee. 
May to conditions subject be ; 
And in the deed they should appear, 
That it may tell us what they are: 
Therefore of deeds collateral^ 
Which lawyers do defeazance call. 
We have no need of sing at all. 



Of collate- 
nd deeds 
and defea> 
zances. 



370 



(*) Leheux v. Noih^ 2 Stra. 1221. Debt for rent against the 
defendant as assignee of a term. Defendant pleaded he had 
made a further assignment to one 22M, before the time for which 
the rent was demanded ; the plaintiff replied non assiffnavit. On 
the trial it appeared that the defendant, being weary of the assign- 
ment he had taken, employed a person to find him one who would 
take it off his hands ; and Reed, a poor woman then a prisoner in 
the Fleet, was prevailed upon to accept it, and Nash, the defend- 
ant, in consideration of five shillings, (which, it appeared, he had 
lent her for that purpose,) made a formal assignment. The de- 
fendant insisting that this was not proper evidence on non assig- 
navit, but that the plaintiff should have replied per fraudem, the 
Chief Justice held it could not be gone into on this issue, and the 
plaintiff was nonsuited; and a new action being brought,. and 
fraud replied, it was debated whether this was to be considered 
fraudulent or not, and the Chief Justice directed the jury to find 
for the defendant. 
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Of aeoT«. A covenant seised to stand. ^5 

J^ To another's use of any land. 

Cannot be done, except by deed; 

And he who covenants, mnst be seis'd. 

It can't embrace an equity, 

A right, or a contingency : 380 

Bat any one, it stands to reason. 

Can make it, be'ng in the seisin ; 

Be he reversioner^ or he 

Who is remainder-msm infee^ 

But corporations cannot stand, 385 

Seised to uses of the land ; 

Nor shall such covenant prevail. 

When made by him who's seis'd in taxL 

Marriage, or blood, or both, must be 

The consid'ration, all agree — 390 

For nothing else will do instead ; 

It cannot be for money made. 

The iLse may be infuturo^ 

To those to whom 'tis meant to go ; 

And when well rais'd the cov'nantee 395 

Hath instant seisin of the fee. 

andS^^ The bargain and sale now claims the lay, 
Of which, we have not much to say. 
'Tis wholly built upon the reason, 
The bargainor has got the seisin ; 400 

And hav'ng recVed of bargainee 
The consideration for the fee. 
The bargainor, then of the land. 
Instantly does seised stand 
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And for one moment ; as trustee 405 

Not for bimself, but bargainee. 

The use^ so in the bargainor^ 

The statute from him then does draw ; 

Transfer it to the bargainee — 

Give him possession of the fee : 410 

Nor will the law at all endure 

That it should otherwise enure. 

For if Doe is the bargainee^ 

The use enures to him infee^ 

Although 'tis limited to go 415 

Unto the use of Richard Roe. 

The Ua^ and release next we mention, of the 

As well deserving of attention ; iS^se? 

They both together make but one, 
Yet as distinct as sun and moon ; 420 

Just like our cockney sheriffs, who 
Make sometimes one, and sometimes two (^). 



(») The two sheriffs of London are the one sheriff of Middlesex ; 
thus constituting in the latter case, what may be denominated, in 
the words of George Colman the Younger^ (see his address to the 
Reviewers, in his vagaries,) *' a plural unit." Henry the First, 
in the same Charter by which he declared and confirmed the pri- 
vileges of the city of London, (and among others, that of choosing 
their own sheriffs,) conferred on them, in consideration of an 
annual rent of 300/., to be paid to his Majesty and his successors 
for ever, the perpetual sheriffalty of Middlesex. This was an 
enormous price; 300/. in those days were equal to more than 
three times as many thousands at the present time. 
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Lord NorriSf having large demesnes, 

Apply'd to Serjeant Moore, it seems (*), 

To settle them, that none might know 425 

To whom they were desigrCd to go — 

(An excellent expedient too). 

And Moore, the noble lord to please, 

Did it by the UcLse and release. 

By them is given the possession, 43O 

Without a journey, on th' occasion. 

As well as if the lands were laid on, 

And brought by horses in a waggon ; 

With a direction on an oak, 

" To be delivered to John of Noke." 435 

The lease does only operate. 

To give a right to the estate. 

On entry made by the lessee ; 

In by the common law is he. 

And then may be the releasee — I 44O 

This Noy (»>) admitted long ago; 

And common sense does tell us so : 

For without entry the lessee. 

Cannot be made a releasee. 

But if a bargain and sale you make, 445 

The releasee will clearly take ; 

'Tis wholly built upon the reason. 

The bargainor has got the seisin ; 



(») See the Treatise on Capiases and Outlawiy, by Fahian 
Phillips, 115 ; and Barr, on the Ancient Statutes, p. 101, in note 
O 2 Mod, 252. As to Noy, see b. 1 p. 72. 
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And liaving receiv'd of bargainee 

A sum he never paid, you see, 450 

Five or ten shillings ; that is all — 

A consideration nominal : 

The bargainor is instantly 

Seis'd to the use of bargainee. 

The tisej so in the bargainor^ 455 

The statute then from him will draw ; 

Transfer it to the bargainee^ 

Who then will in possession (*) be. 

And being so, he well can take 

The release^ releasor doth make, 460 



(*) Possession countervails, and is equal to livery. — {Dyer^ 269, 
pi. 20, margin,) The ancient mode of conveyance was by feoff- 
ment, but the manner of making livery of seisin, begetting many 
nice questions, grew troublesome, which put lawyers upon new 
devices, and introduced the modem manner of conveyancing, by 
lease and release. This method is said to have been first invented 
by iSitV Francis Moore, in King Charles the First's reign, and has 
its validity from the reasons drawn from the Statute of Uses ; for by 
the bargain and sale for a year, the bargainee, by force of the sta- 
tute, is in possession without entry, and when the bargainor releases 
to him in possession, the lease is merged, and the bargainee hath 
the inheritance ; for, as at the common law, if a man granted a lease, 
and the lessee entered, this divided the estate, and left a reversion 
in him, and the possession in the lessee ; but still, by the common 
law, the lessee, before entry, could not accept of a release, having 
only an interesse termini ; and now, although the lessee does not 
enter, yet the statute vesting the estate or use in him, for a year, 
he is deemed to be in the actual possession, and so capable of a 
release as much as a lessee in possession was at the common law ; 
but yet this lessee cannot have trespass tiU an actual entry. — 
{Bac. Ahr. Tit. Release; 276, 277.) 
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Which operates to him we see 
As a conveyance of the fee. 

Of adeviM Though rich, and poor, await their doom (^), 
To die, to make for others room. 
When all the estate, which each can crare, 465 

Is ground sufficient for a grave 
To lay his bones in after death — 
Six feet in length and two in breadth: 
Yet may the worldling {^) so contrive, 
In some respects to keep alive ; 470 

(*) " Pallida mora squo pulsat pede paupeiam tabemas, 
Regumque tunes." — (Hor. Carm. 1. L od. 4. t. 13.) 

C*) This world is for worldlings to possess and enjoj ; it wu 
(say the Rabbiru) made for the presumptuous; and althoiigli God 
did not altogether design it for them, yet men have almost made 
it so. They are best qualified to thrive in it, who can lustily bustle 
and scramble; who can fiercely swagger and huflT; who can 
fawn ; who can wind and wriggle like a serpent ; who can fimely 
cog and gloze ; who can neatly shufile and juggle ; who can 
shrewdly overreach and undermine othera ; those slippery, wHy 
artists, who can veer any whither, with any wind ; those men of 
impregnable confidence, who can insist upon any pretences ; who 
can be indefatigably and irresistibly urgent, nor will be repulsed or 
bafiied by any means ; those who have a temper so lax and supple, 
that they can bend it to any compliance advantageous to them ; 
who have a spirit so limber, that they can stretch it any whither ; 
who have face enough and conscience little enough to do any 
thing ; who have no certain principles, but such as will sort with 
their interests ; no rules, but such Lesbian and leaden ones, that 
easily may be accommodated to their purposes ; whose designs all 
tend to their own private advantage, without any regard to the 
public, or to the good of others ; who can use any means conducible 
to such designs ; boggle at nothing which serveth their purpose ; 
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( Wlio having land enougli in store, 

Will to his acres add some more ; 

Take from the honest cottager 

The right which custom did confer, 

To feed a cow (*), as weU as glean, 475 

When workhouses were never seen ; 



not caring what they say, be it trae or false ; what they do, be it 
right or wrong, so it seem profitable. Tliis is called wisdom, pru- 
dence, dexterity, ability, knowledge of men, and of the world, and 
I know not what besides." — {Itaac Barrow, 4. Senn, on Content- 
ment, 118.) How mean a thing it is to have hopes only in this 
life : and how uneasy a thiug to have nothing but fears as to the 
future. Those sure must be Yery little narrow souls, that can make 
themselves a portion and a sufficiency out of what they enjoy 
here ; that think of no more, that desire no more. For what is ^is 
life but a circulation of little mean actions ? we lie down and rise 
again ; dress and undress ; feed and wax hungiy ; work or play, 
and are weary, and then we lie down again and the circle returns. 
We spend the day in trifles, and when the night comes, we throw 
ourselves into the bed of folly, amongst dreams and broken thought^, 
and wild imaginations. Our reason lies asleep by us, and we are, 
for the time, as airant brutes, as those that sleep in the stalls or in 
the field. Are not the capacities of man higher than these ? and 
ought not Ids ambition and expectations to be greater? Let us be 
adventuiers for another world : 'tis at least a fair and noble chance ; 
and there is nothing in this, worth our thoughts or our passions. If 
we should be disappointed, we are still no worse than the rest of 
our fellow mortals : and if we succeed in our expectations, we are 
eternally happy. — {Burnet y Theo. Earth, vol. ii. 115.) 

(») To a pamphlet which was published some yean ago, 
against the propriety of enclosing Waltham Forezt, the following 
quaint motto was prefixed : — 

" The fault is great in man or woman. 
Who steals a goose from off a common. 
But who can plead that man's excuse. 
Who steals the common from the goose ? " 

H 
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When men, tho' poor, were not afraid 

Of ever seeking parish aid;) 

And by devise^ his lands so carve. 

His son and heir is left to starve ; 480 

Give them to different uses^ so 

They shall for generations go ; 

For years^ for lifey in tai7, vafee^ 

Insist that every devisee 

Shall bear his arms, when he is rotten , 4^5 

And use a name thaf s best forgotten {^) : 



(^) We find nothing of this sort of vanity in the following will. 
'* Ex codice MS. nuncupat<iMarch, penes registrar. Curias prcerog, 
Domini Archiepis. Cantuar. Qu. 7 : 

'' In Nomine Patris et filii et spiritus Sancti, Amen. The seven- 
teenth day of September the yer of our lord Jusu Christ a thousand 
four hundred and four, I Lowys ClyfTorth (he was made Knight of 
the Garter by king Richard the 2d,) fals and traytor to my Lord 
God, and alle the blessed company of Hevene, and unworthy to be 
cleped a Christian man, make and ordeyu my Testament and my 
last wille in this manere. 

" At the begynnynge, I most unworthi and Goddys tratour, re- 
commaund my wreched and synfule sowl, hooly to the Grace, and 
to the mercy of the blessful Trynytie ; and my wreched careyne to 
be beryed in the ferthest comer of the Chirchyeard, in which parish 
my wrechid soul departeth fro my body. 

*' And I pray and charge my Supervisors and Executors as they 
woUen answere to fore God, as alle myne whole trest in this ma- 
tere is in them, that on my stinking careyne be neyther leyd clothe 
of golde ne of silk, but a black clothe, and a taper at myne bed, 
and another at my fete, ne stone, ne other thinge, whereby eny 
man wit where my stynking careyne liggeth. And to that chirche 
do myne Executors, all things which owen duly in such cases to 
be don, without eny more cost saaf to pore men. 

" And also I pray my Supervisors and myne Executors that any 
dette that eny man kan are me by true title, that hit be paid. 
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With shifting trust, and springing tiae, 

To frighten those who dare refuse ; 

Yet still he can't create, we see, 

What is a perpetuity ; 490 

And all his care will not prevail 

Against remainder-men in tail; 

Who, having gambling debts to pay, 

The land must all such debts defray — 

A sale takes place (*) — and he who buys 495 

Is some rich cit, not over wise ; 



And if eoy man kan trewlj say that I hare do him eny harm in 
body or in good, that ye make largely his gree chyles the goodys 
wole strecche. 

" And I wole alsoe, that none of myne Executors meddle or 
mynystre eny thinge of my Goodys withoutyn ayyse and consent 
of my Supenrisors or sum of hem. 

** Now first I bequethe to Sir Phylype la Vache knyht my 
masse boke — and my Portoos ;* and my boke of tribulation to 
my Daughter his Wif . 

*' £t quicquid residuum fuerit omnium et singulorum bonorum 
et catallorum superius sen inferius ndn legatorum, do integre et 
lego Philippo la Vache^ Johanni Cheynee et Thomas Clanww mi- 
litubus libere sibi possidendum, &cc. 

" Probatum, &c. 6 Dec. 1404." 

(>) " Shades that to Bacon could retreat afford, 

Become the portion of a booby lord ; 

And Hemtley, once proud Buckingham's delight, 

Slides to a scrivener or a city knight.'' — 

{Pope.) 

FitZ'dottrelL Downland, will live in drownland. 

Meercraft, Yes, when you 

Ha' no foot left ; as that must be Sir, one day. 



• i, e. Breviary. 
H 2 
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One just as thrifty, and as vain, 

Who then may settle them again ! 

A man, it seems, had always pow'r, 

To will his goods as at this hour, 500 

But not his lands {% for that's not by, 

A common law authority; 

And being so he must pursue 

The statute's rules, or 'twill not do (**). 

And though it tarry in your heir some forty, 

Tidj descents, the longer liver at last, yet 

Must thrust 'em out on% if no quirk in law 

Or odd vice o' their own not do it first. 

We see those changes daOy ; the fair lands 

That were the client's, are the lawyer's now ; 

And those rich manors there, of goodman Taylor's, 

Had once more wood upon 'em than the yard 

By which th' were measur'd out for the last purchase. 

Nature hath these vicissitudes, she makes 

No man a state of perpetuity. Sir. 

Ben Janson^s Devil is an Ass. Act. ii. Scene 5. 
(*) Devises of lands di£fer extremely from wills. They are no 
appointment of an heir ;*Hhey create no representation ; the de- 
visee does not stand in the place of the devisor, as to simple 
contract debts, unless at the time of his death he was a trader, 
subject to the bankrupt laws (see stat. 1 W. IV. c. 47, s. 9) : and 
till the statute 3 & 4 W. & M., c. 14, the devisee was not liable 
to specialty debts (because he was considered as an alienee, and 
not as heir.) They are conveyances or dispositions mortis causA : 
and that is the reason why a man cannot devise land which he 
shall afterwards acquire. One devise may be void, another good. 
There is no probate of the whole instrument ; ev^ry several de- 
visee must make out his title in a distinct cause, and de novo, 
against every new party. — (1 Burr. 429.) 

(*) 32 Hen. VIII., c. 1, explained by 34 & 36 Hen. VIII., c. 
5, s. 4, and 29 Car. II., c. 3. 
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The maker of such will must be ^ 505 

Solely seis'd, and that injeej 

In cafnTnorif or in parc'nary ; 

Not in joint tenancy y or tail (*), 

For then the will will not prevail ; 

And he must have a perfect mind ; 510 

It must in writing be, and sign'd : 

Subscribing witnesses there must be, 

And in his presence, at least three (^). 



(•) Tenant in tail, v/iih remainder in fee in contingency, may 
devise ; and if he leaves no issue at his death, his devise shall be 
good.— (3 Burr, 1494.) 

(^) There are three degrees or steps of maldng a will, — ^the 
conception, the birth, and the legitimation. The conception is 
^hen a man is resolved and will do it, and so if he dies it be- 
comes emhrio mortuus, and signifies nothing. The birth is when 
he publishes it ; but these are positive laws $ the civil law requires 
two, and our law now three witnesses, to make it effectual. And 
if a man do it without these, it is his will, but it is mutua lingua ; 
it cannot speak in any Court on any behalf. But if he observe the 
solemnity of the law, then it has its legitimation. As, for instance, 
if a man at this day make his will, and give his land and 1000/. 
to J. S.^ and has four witnesses, but does not subscribe his name 
in their presence, this is a good will for the money, but for the 
land it is void ; yet it is in the very same paper. — (1 Show, Rep, 
626.) 

The following rules or cautions may be of great use in making 
wills : — 1. Make it by good advice, in your perfect memory, and 
inform your counsel truly of the estates and tenures of your lands. 

2. It is good, if your will concem inheritance, to make it in- 
dented, and to leave one part with a friend, lest after your death 
it be suppressed. 

3. At the time of the publication of the will, call credible wit* 
nesses to subscribe their names to it. 
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Devtsej or unZ?, can't operate, 

To pass an after-bought estate ; 515 



4. If it may be, let all the will be written with one and the 
same hand, and in one and the same parchment or paper, for 
fear of alteration, addition, or diminution. 

5. Let the hand and seal of the deyisor be set to it. 

6. If it be in several parts, let his hand and seal be put, and 
the names of the witnesses subscribed to each part. 

7. If there be any interlining or razure in the will, let a memo- 
randum be made of it, and signed by the testator. 

8. If you make any revocation of your will, or of any part of 
it, make it by writing, by good advice ; for on a revocation by 
word, follow controversies, some of the witnesses affirming it to be 
in one manner, some in another manner. — (3 Co. 36.) 

The 29 Car. II., c. 3, enacts (among other things), that the will 
shall be signed by the testator, ot some other person in his pre- 
sence, and by his express direction (fw illness mily render him 
unable to sign it himself), and be subscribed in his presence, by 
three or four credible witnesses. On this subject the observations 
of Lord Mantfield are most important : '' The third rule or cau- 
tion in making wills, given by Lord CoAe, is — ^at the time of the 
publication of the will, call in credible witnesses to subscribe their 
names to it. Lord Coke certainly ineant * persons of credit and 
character.' 

'* From hence, and from the usage in penal acts, directing cogi- 
victions, I am persuaded that the epithet was inserted as a word 
of course, and misapplied. Had the operation or effect of tfafe 
word in this particular case been attended to, it never would have 
been inserted; because in the natural and obvious sense the 
meaning must be rejected, from the consequences it would :have ; 
and in any other it has no nieaning at all ; for, suppose it to- sig- 
nify competent, competency is imp^ed in the term ' witnesBes.' 

^' The whole clause which introduces a positive solemnity to be 
observed, not by the learned only, but by the unlearned ; at a 
time when they are supposed to be without legal advice ; in a 
matter which greatly concerns every proj^rietor o£ land ; where 
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the direction should be plain to the meanest capacity, is so loose^ 
that there is not a single branch of the solemnity defined or des- 
cribed with sufficient certainty to convey the same idea to the 
gpreatest capacity. 

** There have been litigations and contiadictoiy opinions upon 
almost every part of the form ; as — What is signing by the testa- 
tor ? Whether the witnesses are to attest uno contextu, uno eodemq. 
tempore P Whether they are to see the testator sign? Whe- 
ther they ought to know that he signs it as his will ? Whether 
he ought to publish it as his will ? A very little precision, and a 
very few words, might have prevented all these questions. 

^^ In a clause, not the most accurate, I can easily believe that 
the usual epithet * credible ' slipped in, as of course, without 
attention to the impropriety of using it on this occasion. After 
the competence of a witness is allowed, the consideration of his 
ability arises, and not before. Persons undoubtedly credible, can- 
not be witnesses under particular circumstances ; persons mani- 
festly incredible, may be, and often are, witnesses. 

' It has been said that the Act of 29 Car. II., c. 3, was drawn by 
Lord Chief Justice Hole ; but this is scarce probable. It was not 
passed till after his death ; and it was brought in, in the common 
way, and not upon any reference to the judges. 

" But what sense soever is put upon the word * credible,' the 
statute leaves the question just as it was ; for it does not declare 
who are or are not credible, or (if it is supposed to mean compe- 
tent) who are competent or incompetent. Supposing the sub- 
seribing witnesses honest, how little need they know ? They do 
not know the contents ; they need not be together ; they need not 
see the testator sign (if he acknowledges his hand it is sufficient) \ 
they nised not know it to be a will (if he delivers it as a deed, it 
is sufficient.)— (1 Burr. 418 — 420.) 

*' Let a will be ever so fair, a slip in form is fatal, which is a 
certain mischief. But if a will be fraudulent, though it is allowed 
to be formal, it may be set aside upon evidence and circum- 
stances."— (/Wd. 423.) 

The hardest case perhaps to be found in the books, is the fol- 
lowing : — A mother devised her real and personal estate to her 
daughter and only child ; and if she died before she was of age 
to dispose thereof, then the testatrix detised it over^ The daugh-* 
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But void it is, and therefore Tain, 

Unless republished again (*) ; 

'Tis ambulatory, 'till the maker, 

Wants indeed the undertaker ; 

But if it stands until he dies, 520 

His will it is — not otherwise : 

Yet if a slip in form takes place, 

(Which very often is the case,) 

Although his meaning is as clear 

As sun at noon-day does appear, 525 

His will is void, his devisees. 

May thank his lawyer, if they please. 

And leave the heir to pay the fees — 

For he gets all, and by descent^ 

For want of will or testament; 530 

Or if the will is right and good. 

And the intention's understood, 

'Tis possible C*), some lawyers say, 

To construe it some other way {^) ; 



ter lived to be married, and died between twenty and twenty-one, 
leaving a daughter. Lord Hardtoicke decreed the real estate to 
the devisee over. — (3 Burr. 1634.) 

(*) So where a testator, having made his will, conveyed away 
the whole fee simple, though to his own use, and he became 
seised again, yet the conveyance rendered the will ineffectual. — 
(Goodiitle v. Otway, I Bos. Sc Pul. 576.) 
Q) *' 'Tis said that lawyers can with ease. 

Twist words and meanings as they please ; 
That language, by their skill made pliant. 
Will bend to favour ev'ry client." 

(Ga^tFabUs,h.2,{. 1.) 
• (^) As every one, for the last two centuries, has had the power 
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A personal disability ) 535 

Arises out of infancy, 
And likewise from insanity : 

of demising his laud, it may perhaps be thought extraordinary that 

this power should not have been derived from the common law,* 

but from an Act of Parliament. The reason of this, I take to 

arise from so few being capable formerly of writing a will, or of 

haying an opportunity of procuring a person who could write 

what they dictated. If it is said, that by the common law every 

one had a right thus to dispose of his personal property, the answer 

is, that personal estate was anciently one of those minima de qui- 

frttf non curat Ux, Besides, the land could not be transfeixed 

without the consent of the king, or the superior lord ; and a fine 

was paid for the obtaining his consent to such alienation. The 

will, moreover, could not be opened or known, till after the testa^ 

tor's death ; and possibly the devisee was the mortal enemy of the 

feudal lord, who would not permit such a tenant to be imposed 

upon him. These, or other reasons, must have occasioned this 

power not being given to the owner of the land by the common 

law ; as by most other laws f the subject hath this indulgence, 

which seems to be a great spur to industry, as well as a security 

of the dutiful behaviour of the family and relations to him who 

is invested with such a power. 

As wills are often construed contrary to a fundamental rule, 
viz. that they are to be expounded agreeable to the intention, the 
testator might as well have continued to have had no such power. 
The reason generally given for such decisions is, that precedents 



* There are instances in Rymer of the kings of England empowering- pari 
tlcnlar persons to make their wills. Edward III. gives snch a power to his son,' 
the Black Prince. 

t By the laws of the twelve tables, wti gvisqtie legasHt ita Jtu esto. There 
are many regulations with regard to wills in the Koran ; and Herrera men- 
tions that the native Mexicans had this power ; so that it may be said to prevail 
as law in three parts of the globe. It is difficnlt to know, in the ancient laws 
collected by Lindanbrogue and £a/iM««M, whether the Qermans had this power 
or not, as Mahillon observes, that in the early ages, twtamentum signified ttty 
kind of contract— (X>. DipL p. 8.) 

H 3 
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Nor does the law at all endnre 
A will made under coverture. 



of other adjudged cases must be followed; as otherwise the law 
will be uncertain, and advocates wiU not know how to advise their 
clients. The answer to this seems to be, that there cannot be a 
case in point, without the two wills are conceited tn vtrhis iptit- 
timis^ and made by testators, in the same dtnation and circum- 
stances ; for surely it is strange to contend, that the wiU of a duke 
and that of a mechanic, can be made with the same views. The 
first will probably be a will of mere pride, and the other possibly 
of affection and equity ; and if the intention of the testator is to 
be followed (which all agree, if it does not contradict a rule of 
law,*) the same words may reasonably receive a different con- 
struction. 

As for the objection, that advocates would not know how to 
advise their clients if precedents were not followed, I should 
think it may still be more easily answered. The advocate should 
read .the will, and find out the testator's intention, without consi- 
dering what determinations have been made upon other wills. 
And I remember to have heard a learned judge, within these few 
years, thank the Bar for not having, in an argument upon a will, 
cited any cases, as every will was to stand upon its own bot- 
tom. If it would not be thought too presumptuous, I would 
venture still to go farther, and contend that the same rule should 
prevail with respect to the construction of a^deed ; nor is it pro- 
per to suppose diat they are all drawn with the strictest accuracy 
and best advice, when it is well known that the greater part are 
never revised, but by those, whose imperfect knowledge of the 
law is perhaps rather productive of more errors, than if the deed 
was penned by one who had not, what is called, a professional 
education. It is, in short, to suppose what is contrary to the fact, 
and every one^s experience ; and an argument built upon such a 
supposal can never carry with it or deserve any great weight — 
(Barr, an the SuUute$^ 389.) In many of the cases which have 



« Ab if a teetator derises a perpetoitj, which he cannot do by any words, 
though most clearly ezpressiye of his intenUon. 
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And now, let us describe a^n^ 540 o^» *"«• 

Xo which the muse will well incline; 
Here all contentions ever cease. 
Here all agree, and all is peace : 
Such is or ought to be the end, 
On which all human laws depend (^) : 545 



been litigated, and in which it has been decided that the fint 
devisee was only intitled to a life estate, one cannot but suspect, 
J^riyately speaking, that it was the intention of the devisor to give 
the absolute property to the fifst taker. — {Per Lord Kvny&n; Denn 
dem. Moor v. Meller^ 5 Term Rep. 662.) 

(») Fines hare been at the common law as long as there has 
been any Court of Record ; and by the common law, they were 
the highest assurance, and of the greatest force and puissance. 
And so they are termed by Ihe statute de mode leimndi fines. And 
the reason thereof is, because they make an end of the law, in 
bringing quiet and repose, for the law has no other end but repose, 
and the law was ordained to put a stop to contention, and to make 
peace ; and this does a fine. — (Phwd. 357.) 

Peace and concord is the end of all laws, and the law was 
ordained for the sake of peace. Dt/er said, that for peace Christ 
descended from Heaven upon the earth, and his law, which is the 
New Testament, and the old law, which are the divine law$, wete 
g^ven only for peace here and elsewhere. And Weston cited St, 
Augustine^ who says, et concordiA stat,et augetur respuhlica, et dis- 
v&rdiA mit et dimi'nmttar. And Catline said that ^eace iis des- 
cribed in this manner : Pax, mater -alma iypulmtia, -oehitwr ctifru ; 
OufTM, uhi pax vehituT, dicitur unettdmitas ; Auriga, qui euf*ruin 
regit, dicitur amor ; Duo equi eurrtnn trahentis sunt concordia et 
uUHttts ; Comites pacts sunt justitia, Veritas, diligentia, industria, 
omnium artiumparendarum : which description is iiHade up of the 
Batuie, properties, and advantages of peace, and of the incidents 
thereof, and therefore peace, which is attended with so many con- 
veniences, ought to be preserved beyond all other things. And 
hereupon Dyer said, that one of tiie articles which the king at hi6 
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AJbu^s a sort of compromise 

Of suit, the plaintiff never tries ; 

And it does always operate 

To pass an interest in th' estate. 

The co^izor must be possest, 550 

Of some estate or interest ; 

Or if not he the cognizee^ 

For life^ in taiU or else in fee. 

Remainder^ or expectancy : 

Because ^Jinej without estate, 555 

May any claimant well vacate. 

By pleading to it, or upon't. 

Partes finis nil habtierunt : 

Unless indeed, it shall be found. 

Such claimants are estopped or bound. 560 

But whether freehold, is or be 

In coffnizor, or cognizeey 

By right or wrong, 'tis understood. 

That such difine will still be good; 

And hence ^ifine may levied be 565 

To splice a title, all agree (^). 



coronation swears to his subjects to perform and keep, is, that he 
•will preserre the peace, for a more beneficial thing he cannot 
grant to them ; and therefore, those laws which bring the greatest 
peace, are the most estimable. And Cams said, that certainty is 
the mother of repose, and uncertainty is the mother of conten- 
tion.— (P/ou«i. 368.) 

{*) A fine and non claim are good splices to a tiUe, but they 
will not do alone. There are many exceptions in the statute in 
favour of infants, feme co?erts, &c. — (Per Lord Kenyon ; Comuh 
▼. Rowley, B. R. Middlesex Sitt. after M. T., 40 Geo. III.) 
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The cognizor^ and cognizee. 

Should first he feoffor wlA feoffee ; 

And then it stands with sense and reason, 

That one of them must have the seisin ; 570 

And having it^ fine may enure. 

To make the title ever sure ; 

That parties to a fine, shall be 

Concluded ever, all agree ; 

As well as privies in estate, 575 

In blood or law — they so relate. 

A privity you clearly see. 

Between the doTwr and donee ; 

And that of blood you see appear. 

Between the ancestor and heir ; 580 

And if there lord and tenant be. 

The law creates the privity : 

If no such privity appear, 

AH other persons strangers are. 

levies in blood, will not prevail, 585 

If by SL^e you bar a tail : 

The privity must so relate. 

They must be privies in estate^ 

The issue» when iiiejine*s a bar, 

Must claim the land from ancestor ; 590 

Or from the very person, who 

Levy'd such^w^, or 'twill not do : 

If you a son and daughter have. 

And land to you a person gave. 

And to your heirs female in taily "J 595 

Fine^ by your son, will not avail. 

To bar your daughter of the tail: 
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Altho' he die, and she's his heiir, 

And privity in blood appear, 

Yet she's not privy in estate, 600 

Nor shall his act to her relate. 

But now, see the diversity : 

If gift in general tail there be. 

Your eldest son may so contrive 

To pass a^ntf, whilst you're alive (■) ; 605 

And on your death it will prevail. 

And be a bar unto the taU: — 

Altho' your son, before you die, 

There still wiU be a pHvifyy 

As well in Mood as in estate-^ 610 

To all your issue 'twill relate. 

Suppose a limitation be, 

Remainder in contingency 

To Doe in tail; and he, said Doe, 

Levies Sijine to Richard Roe 615 

Before it happens ; altho' he 

Was never seis'd at all, we see 

He bars his issue of the tail — 

His Jine against them must prevaU : 

He from the donor did it gain — 620 

They under him will claim in vain. 

His fine against them must be good 

As privies in estate and blood. 

If land be limited to Doe, 

And also limited to Roe, 625 



(*) By the express provision of the mat. 32 Hen. VIII., c. 36, 
but not a recovery. 
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^With tail apon contingency. 

To him who shall survivor be : 

A^Jme by both will bar the tail; 

And 'gainst their issue shall prevail ; 

For they must claim as privies to 630 

One or the other, Doe or Roe. 

So all the books in this, agree 

That if a limitation be 

To husband, and his udfe in tailj \ 

Thejme of husband shall prevail v 635 

And bar the issue, of the tail : j 

Privies in blood and in estate 



To both their parents 'twill relate, 

But still the husband, tho' inclm*d, 

By such SL^ne his wife can't bind {^), 640 

A widow, after husband dead, 

By statute is prohibited (^), 

To bar by Jlne^ a tail estate, 

Which he on marriage did create. 

Remainder-men, as well as he 645 

Who is reversioner in fee ; 

Above the cognizor do claim, 

His acts against them are in vain : 



(*) If land be given to husband and wife, and to the heirs of 
their two bodies begotten, and the husband levieth a fine with 
prbdamations, and hath i&ue, and dieth ; now this find, by ferce 
of the 32 Hen. VIIL, c 36, shall bar the issue in tail, but shall 
not bind the wife, and so in respect to one a good bar, and in 
respect to the other no bar. — (1 Co, Rep. 87 h.) 

(»») See 11 Hen. VII., c. 20. 
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They can't be barred by Ydsjine 

Altho' such bar he did design : 650 

But if the tad, as well 98jee, 

Meet in one person, all agree 

The^fine will operate to pass 

As good A fee as ever was : 

For he in tot/, in such a case, 655 

Would pass two fees — the first call'd ba$e^ 

Derived from the tail estate, 

Which he in tail can well create ; 

The other, absolute and clear. 

He had as the reversioner ; 660 

Which, like a monster, will disown. 

His younger brother, and him drown. 

But, tho' t?ie tail and fee may be 

In the same person, as you see ; 

And tho' 9L^ne such tail will bar, ^ 665 

Ancestors' charges ever are 

(Made when he was reversioner) 

By it let in on cognizee^ 

Whereas by a recovery 

You get a new, and perfect fee ; \ 670 

Or else the tail to it's enlarg'd, 

Of all incumbrances discharg'd. 

Excepting those if any be. 

Created by recoveree ; 

And that (as common sense doth tell) 675 

Is built upon the principle. 

No man's permitted to destroy, 

(Whatever art he may employ) 
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The charges which himself he makes, 

And which another person takes. 680 

Although by a recovery^ 

You bar the tail immediately, 

And all remainders over too, 

( 'Which by a fine you cannot do ;) 

Yet a recovery^ cannot be, 685 

Unless i^e freeholder agree ; 

For tenant to the prcecipe^ 

Must ever in possession be. 

But if remainder-man in tail 

Levy ^fine^ it will avail, 690 

And bar his issue, for their claim 

Against estoppel is in vain. 

Though tenant for life do' not agree 

That such ^Jine shall levied be. 

But every tail estate to bar, 695 

All^n^^ with proclamations are ; 

For otherwise, they operate (*) 

To discontinue the estate. 

By^ne, a married woman may 

Her lands and tenements convey ; 700 

By it she also has the power. 

To bar her right, or claim of dower ; 



(^) A discontimiaiice of estates in lands and tenements is pro- 
perly an alienation made or suffered by tenant in tail in possession, 
whereby the issue in tail are driven to their action (that is, real 
action), and cannot enter. Whatever creates a discontinuance, 
is a bar to the possessory remedy by ejectment. 
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But still the law will not endare 

(She being under coverture) 

That anyjlne shall pass, until "705 

She secretly declares her will : 

For if compulsive force is us'd, 

Or ever beauty be abus'd, 

The Jine will clearly be refus'd. 

3yjine came ceoj the cognizee 710 

Gains a clear seisin of ihefee ; 

A use arises, which by deed, 

May either be declared or led ; 

For any purpose well it suits, 

And which the statute executes. 715 

Of areoo. And uow, all hail ! — ye students come. 



Tery 



And venerate old TaUarum (•) ; 



(*) The common law was a stranger to estates tail, for all estates 
were originally fee simple conditional ; and after issue, the con- 
dition was performed for three purposes, vis. to alien, to forfeit, or 
charge with rent : and so the law continued till the 13 £d. I. 
And there having been frequent wars between King John and the 
Barons, the latter obtained the statute de donis to preserve their 
estates, lest the like occasion should happen again, in which it is 
only mentioned that the tenant in tail should ilot have power to 
alien, for if he could not alien he could not forfeit ; for before 
that statute, as he might alien after issue, so the judges held he 
might forfeit, for forfeiture and alienation went hand in hand. The 
statute de donis not only protected the estate firom forfeiture for 
troaeon and felony, but from the ancestoi^sdebts and inctimbfanoes. 
And from the making of that statute^ it continued a settled and 
received opinion that tenant in tail could not alien, until the 13th 
year of Edward the Fourth, when in Taltartfm^i case a recovery 
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came in, by which the estate tail was docked, and which is now 
become a common assurance. — (2 Mod, 13 1 .) From the 13 Ed. I., 
until the 26 Hen. VIII., c. 13, there were many bills preferred to 
Parliament, to make lands which were entailed to be forfeited for 
bigh treason, but as long as such bills were unmasked they were 
still rejected. But in the 26 Hen. VIII. and 31 Hen. VIII., a 
bill was preferred that all inheritances might be forfeited for 
bigh treason, so that (under a veil) lands in tail were forfeited for 
tbat crime. — {Godb. 303.) 

'' The perpetuities established by the statute de donUy in process 
of time had so much contributed to the increase of power in the 
g^eat barons, that about two centuries afterwards it was in a great 
measure evaded by the invention of what is called a common re- 
covery : it was impossible for the crown to procure a repeal of the 
law in the House of Lords, and therefore the judges had probably 
an intimation that they must by astutiay as it is called, render a 
statute of no effect, which the king could not extort an alteration 
of £rom one part of the legislature. The great benefit arising 
from this method of cutting off an entail, seems to have made us 
shut our eyes on two very glaring improprieties in this fiction of 
a common recovery. The first is, that it is in direct opposition to 
the express and clear words of a subsisting law ; and let the in- 
conveniences of a statute be what> they may, no judge, or bench 
of judges, can constitutionally dispense with them ; their office is, 
jtis diceres not jus dare. As then the mischiefs arising from this 
chapter of Westminster the 2nd, are universally seen and ac- 
knowledged, why should it not be repealed by (that power which 
can only repeal it) the legislature ? I never heard of but on^ 
objection to this, which is, that certain officers and patentees 
would lose the fees which they are entitled to upon common re- 
coveries. If there are such claimants, who would be injured by 
the alteration, it is but just that they should have a reasonable 
compensation ; and the repealing act need not consist of many 
words : it is only necessary to say, that every tenant in tail shall 
to all intents and purposes be considered as tenant in fee simple ; 
which he is indeed at present, with this only difference, that a 
tenant in tail can dispose of his land by one method of convey- 
ance (that of a common recovery), and a tenant in fee simple may 
choose out of many different modes of conveyance. 
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Who by recovery did set free 

And first loos'd intailsy all agree (^). 

Unlike ^Jiruey the parties here 720 

Actores fabulm appear, 

And in good earnest do contend, 

Until the cause is near its end. 



(( 



The other impropriety in the common recovery is the very 
ridiculous and absurd fiction by vhich the statute is evaded. 
There have formerly been many questions arising upon mistales 
in suffering recoveries, which as often as they have been argued, 
it hath been attempted with great ingenuity to decide upon prin- 
ciples : but how can such a fiction be supported, or any thing 
relative to it, upon solid ground or argument. Most men of for- 
tune and rank in this country never enter a Court of Justice, but 
to go through this most ridiculous ceremony. Can the seijeants 
who mutter certain jargon, or the judges who preside, explain to 
such a person what is going forward? What an impression this 
must leave with regard to other legal proceedings ! In this en- 
lightened age, when other questions are decided with such strength 
and force of argument (without that refined subtilty which for- 
merly prevailed, to the disgrace of the law), it is high time that 
there should be an end of such unintelligible trumpery." — {Bavr, 
on the Statutes, p. 100.) 

On what foundation of reason (says Lord Kenyon, 7 T. R. 415,) 
does the whole doctrine of a common recovery stand, which takes 
away an estate which the statute de donis meant to be unalien- 
able, from the issue in tail, on the ground of their receiving a 
recompense in value firom the common vouchee ? 

(*) The author of Eunomtu says, speaking of the fiction of 
common recoveries, " It was this armour, forged by fraud, that 
has, in the hands of the law, been so powerfully turned against 
fraud itself."— (j^un. Dial. ii. s. 15.) That this is true, speaking 
historically, there can be )io doubt ; but is this any reason, that 
now, when the evil has been suppressed and the intended good 
accomplished, the fraudulent form should not be laid aside, and 
the proceeding should have its basis in fact and truth ? 
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In all recoveries^ 'tis agreed. 

The tenant must himself be sei^d {^) : 725 

For how's the freehold to be got 

By suit from him who has it not ? 

Yet if a trust estate you take, 

You then may well such tenant make, 

Altho' another has the seisin — 730 

For which you'll never find a reason ; 

Until 'tis prov'd as true and just 

A trtisfs a tise, a tise a trttst. 

If tenancy ^r lije there be. 

And such tenant will not agree, 735 

Remainder-man can't bar the tail; 

Recovery will not avail; 

Unless ike freeholder agree. 

No tenant to the prcBcipe ; 

'Tis against him relief is sought, 740 

And prcBcipe qujod reddat brought. 

The claimant, by the writ, demands 

To have possession of the lands. 

In his own right, and as oifee 

Stating himself a disseisee ; 745 

Occasion'd by the tenant, or 

Some one else, as a disseisor :. 

Or in the per, or in the post (**), 

By means of which the land he lost. 



(*) The writ of entiy supposes a disseisin, which cannot be, if 
an estate for life is in possession. — (1 Vmtr. 360.) 

(»>) ITie words per and pott may be thus illustrated : If one 
joint tenant devises, the survivor is preferred to the devisee. The 
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The tenant then his right defends, 750 

And for remainder-man he sends ; 

Who thereupon appears, and he 

Then vouches over, as vouchee 

The common cryer (^) (as he's taught, 

A man who is not worth a groat,) 755 

Who makes default, — ^nay, runs away, 

Altho' his business is to stay ; 

Leaves in the lurch recoveree. 

By which recoveror gets the fee. 

A double vouclier is the best, — 760 

By far superior to the rest. 

The freeholder may, if he please, 

Convey to Doe by lease and release ; 

Or any one, and he will be. 

The tenant to the prcecipe ; 765 

And Doe will certainly not £Edl 

To vouch the tenant of the tail ; 



survivor claims in the per or by the death, the devisee in the post or 
after. — (Littleton,) By the words post mortem^ and per mortem, 
though they jump at one instant, yet the law alloweth priority of 
time in the instant. — {Co. Litt, 185 B.) 

There were anciently three sorts of writs of entry ; one against 
the disseisor himself ; another, which was against his feoffee, and 
called the writ of entry in the per; the third was after a second 
alienation, which was called a writ of entry, in the per and cut ; 
but the statute of Marie, c. 30, gave a writ of entry in the post, 
which did not lie at the common law, against an alienee at a third 
hand.— (I Bac. Abr, 27,) 

(') Of the Court of Common Pleas, a man not worth any thing, 
and one that hath no land to render in value. — {Sh^. 7oticA.38.) 
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^W^ho then will vouch again, you see, 

The common cryer, as vouchee. 

By it all interest and right 770 

In him in tail, is barred quite : 

Not so, if you the prtBcipe 

Against him bring immediately. 

Sy this assurance, it appears. 

Remainder-men, reversioners 775 

And all estates in tail orjhef 

]May absolutely barred be ; 

Unless at first the ffifi did spring, 

And was derived from the king. 

JRecoverar gains a perfect ^^, ^ 780 

Which never shall subjected be 

To any incumbrances, but those 

Which the recoveror did impose. 

And tho' a^Tze, a tail will bar. 

Yet charges made by ancestor, 785 

Seis'd in reversion of the fie. 

Are all let in, on cognizee ; 

But still 2k fine is better far 

In cases where estoppels are. 

Now, having tir'd out my muse, 790 

And with a subject most abstruse ; 
Some future time I'll sound the lyre. 
And the £^t student's &ncy fire. 
With Chudleigh^s and with Shelli/s cases (*), 
Made plain's the nose upon your face is ; 795 

(*) We are indebted to the fonner of these cases for all the 
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Explain away the hocus poauy 

Caird the hie labor j and hoc^ opns (') : 

Insist there's neither sense nor reason, 
Of the In " possibility of seisin ; " 
jurifl. Show Popham^ Periam, and Clench, 800 

And all the judges on the bench. 

Were groping in the very dark. 

About scintilla, or the spark; 

Altho' they pok'd their way about 

The light itself was clean gone out : 805 

The statute which they could not hinder, 

Had extracted all the tinder. 

For four centuries (thereabout) 

Whether the spark was in, or out, 

We've been contending, and begin 810 

To find the fire was never in, 



elaborate disquisitions respecting tbe scintilla juris, and to the 
latter for the famous rule which forms the principal feature of Mr. 
Feame's celebrated book on Contingent Remainders. 

The Shellys were a family of distinction in Suuex. Richard 
and Thomas Shelly were a long time engaged in litigation ; and 
Queen Elizabeth hearing of it, ordered her Lord Chancellor to 
sunuuon the judges to put an end to it, to preTent the rain of so 
ancient a family. — {Engl. Baronets^ ed. 1 737.) 

(*) Feame's Cont. Rem, last edit. 186. " Make this egg stand 
erect/' said Columbus to those who disbelieved his conjecture with 
respect to the afterwards new found world ; and some tried twice, 
and others thrice, and all declared it was impossible. Columbus 
then holding up the e%% in a perpendicular direction, and gently 
tapping the shell, placed it erect on the table, saying '' there, 
the impossible thing is done." The mystery respecting the rule in 
Shelli^s case may be explained by means just as simple. 
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And being so without a doubt 

'Tis prov'd it never could go out. 

And now my pupil make your way, 

With head so green and wig so gray, 815 

For tho' the number is increast 

There yet is room for one at least (*). 

Accept the advice I'll now impart 

And which I give with all my heart : 

" Suppose you are just come from college, ®^^ thestu-*** 

" Brimful of academic knowledge ; ^®°** 

" Or having already play'd the fool, 

*' By losing what you learnt at school; 

*' Take chambers — ^be a man of spirit — 

'' A certain sign of rising merit; — 825 

^^ Frequent debates, talk loud and long; 

** On either side, the right or torong ; 

^^ Insist that black is white^ and then, 

^^ Shew white is blacky and turn again : 

*' Contend that it is clearly seen, 830 

'* That both together make pea green (**). 



(*) When one observed, as long ago as the reign of Heniy 
VIII., that the number of lawyers would mar the occupation, the 
facetious John Heywood answered — ^*^ No ; for always the more 
spaniels the more game." 

(*») Voltore. Thy modesty 

Is loth to know it ; well we shall requite it. 

Mosca, He ever lik'd your course, ar ; that first took him. 

I oft have heard him say, how he admirM 

Men of your large profession, that could speak 

To every cause, and things mere contraries. 

Till they are hoarse again, yet all be law ; 

I 
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^^ And if you have no bnnness^ 

" Your bounden duty clearly is 

" To be in Court on all occasions^ 

<< For which I could give various reasons; 835 

*^ But one's enough (if you have sense :) 

" There often is a reference, 

^^ Not before the cause is on, 

" But when that it is just beg^ ; 

*< When aU expenses are incurred, 840 

" The parties will have it referred (*) ; 

*' And you may be the referee, 

^^ If in Court you chance to be, 

^< And earn a twenty guinea fee. 

^^ As to awards^ the very best 845 

" You'll find in venerable West (**). 

That, with most quick agilitj, could turn, 

And return ; make knots, and undo them ; 

Give forked counsel: take provoking gold 

On either hand, and put it up ; these men 

He knew, would thrive with their humility. 

And (for his part) he thought he should be blest 

To have his heir of such a suffering spirit, 

So wise, so grave, of so perplex'd a tongue, 

And loud withal, that would not wag, nor scarce 

Lie still without a fee. 

(Ben Jonson's Volpone^ or the Fex, Act i. scene 3.) 

(*) In a modem comedy, one of the characters, Sir Andrew 
Analize, who is compiling a new Dictionary of the English lan- 
guage, defines a barrister to be, *' a man who lives by litigation, 
declaration, replication, consultation, cross-examinatioB, bothera- 
tion — who on the day of trial proposes arbitration, keeps his fee, 
and returns his brief." 

(b) A fooPs arbitranuni. An hungry beggar espying dainty 
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cbeer in a cook's shop, hasted thiiher, and being set down, did eat 
a small piece of his own bread, and incontinently received such 
^^onderful comfort by the sweet smell of the cook's cates and sauces, 
whereof he tasted not a bit, that he confessed his eager stomach 
^*as as well satisfied therewith, and had as good a repast, as if he 
bad indeed stuffed his paunch with the best cheer there ; which 
the cook hearing, straight ways with a stem countenance bid the 
poor caitiff pay for his breakfast ; whereat the simple g^est was 
mightily amazed, and the craf^ eook so much the more earnest, 
insomuch that this poor man and the cook were content therein to 
abide the award of him that should next pass by. No sooner was 
the submission made, but thither cometh a most notorious natural 
fool, to whom, as their judge, they rehearsed the matter ; which 
being heard, the idiot caused the poor man to put so much money 
between two basons as the covetous cook exacted, and to shake 
them in the cook's hearing ; which done, this arbitrator awarded 
that, as the cook had fed the poor man with the only smell of his 
cates, so the poor man should pay him, therefore, with the only 
sound of his coin : which sentence was highly approved of by the 
bearers. — (2 West^ Symb. Tit, ArUtrament,) 

Ben Jonson alludes to the above : 

Fan. Why, I pray you, have I 
Been countenanced by yon, or yon by me? 
Do but collect. Sir, where I met you first 

Subtle. I do not hear you weU. 

Fan. Not of this, I think it. 
But I shall put you in mind. Sir, at pie comer. 
Taking your meal of steam in, from cooks' stalls ; 
Where, like the father of huDger, you did walk, 
Piteously costive, with your pinch'd hom nose. 
And your complexion of the Roman wash. 
Stuck full of black and melancholic worms 
Like powder-coms, shot at th' artillery-ys^. 

Subtle, I wish you could advance youi voice a little. 

Fau. When you went pinn'd up in the several rags 
You had rak'd and pick'd from dunghills before day ; 
Your feet in mouldy slippers, for your kibes ; 

I 2 
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^^ I know some men, and men of sense, 

" And yet for want of impudence (*), 

" They're no more fitted for the law, 

" Than any sap you ever saw ; 850 

" Altho' they came from Brazen Nose^ 

" (A proper place, as you'd suppose,) 



A felt of rug, and a thin thredden cloke 

That scarce could coyer your no-buttocks. 

Subtle. So, Sir. 

(^Alchemist, Act i. scene 1.) 

A simple magistrate's arbitrament. Not much unlike to the 
former is that which is reported of a covetous churl, who sorrowed 
extremely, for that he had lost a purse with one and twenty angels 
in it. But an honest man having found the same, of mere con- 
science delivered it to the same churl,* who, not once thanking 
him that was the bringer, fell to account his coin, and finding only 
twenty angels in the purse, with great rigour exacted the odd 
angel ; and because the honest man denied the finding thereof, 
he convented him before a magistrate of a corporation, whose 
wealth and authority far exceeded his wit (as in some places com- 
monly happeneth, for that afiection and simplicity be their ordi- 
nary electors). The plaintiff sweareth that there were one and 
twenty angels in the purse which he lost, — ^the defendant, that 
there were only twenty in that which he found. Whereupon the 
magistrate pronounced, that the purse found was not the plain- 
tiff's ; and therefore adjudged him to restore unto the defendant 
the purse with twenty angels, leaving the plaintiff to goodfortane 
for the finding again of his purse with one and twenty angels. I 
think a man may try a thousand fools in the like cases, before he 
receive the like sentence. — (2 Westy Sym. Tit. Arbitrament.) 

(') Nothing more is meant than what the Greeks called irapfntcta. 
The efficacy of this possession is well explained by Butler, in 
Hudibras : — 

<< To aD things he may make pretence, 
Who only has but impudence." 
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*' Yet in the Courts of Westminster (*), 

*' They have a sort of sheepish fear; 

*' And tremble, like an aspen leaf, 855 

** Whilst standing up to hold the brief: 

** Whereas, you ought to be as bold, 

** As Serjeant Hewit was of old (**) ; 

** Or like the Counsel with one hand, 

" Pleading before the Judge Aland (^) ; 860 

** And talk away, nor silence keep, 

** Till judge and jury are asleep (**), 



(^) They who wish to see a particular account of the ancient 
histoiy of Westminster Hall, may find it in Stowe's History of 
London, and in Maitland's History of London : and its antiqua- 
rian curiosities will well repay the labour of these easy references. 

Q) The famous Charles Townshend, going out of the House 
of Commons one day (when the celebrated Seijeant Hewit, then 
Lord Chancellor of Ireland, was thundering away upon some 
dull law question), was met by a friend in the lobby, who hastily 
afiked him whether the House was up ? ** No," said Townshend^ 
yerj grayely, " but the Serjeant is." 

(^) The Baron had one of the strangest noses ever seen ; its 
shape resembled much the trunk of an elephant. '* Brother, 
brother," said the Baron to the Counsel, " you are handling the 
cause in a very lame manner." *<0! no, my Lord," was the 
reply ; *' have patience with me, and FU make it as plain as the 
nose on your Lordship's face." 

(f) It would be a reproach to the character of Englishmen, to 
suppose there ever was such a thing as a bad jury, and yet it is 
no uncommon thing to hear of a motion made in Court for a good 
one. Judge Doddridge having once complained that the sheriff 
of Huntingdon had summoned a jury that were deficient in rank, 
the sherifi*, at the next assizes, presented him with the following 
high-sounded pannel. 

Maximilian King of Toseland, 
Henry Prince of Godmanchester, 
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^ Or are so hungry, and so pliant, 

* You get a verdict for your client; 

< And if a wrong one, 'twill abide, 865 

* Until it shall be set aside ; 

* For nothing done at Nin Priua 

< Ever can at all surprise us ; 
' Since long admitted 'twas by Murray^ 

* The Court is always in a hurry (*). 870 



George Ihike of Someisham, 

William MarqyeU of Stokely, 

Edmond Earl of Hartford, 

Richard Basron of Bythom, 

Samuel Pti^ of Newton, 

Stephen Cairdinal of Kimbolton, 

Humphrey Bishop of Bugden, 

Robert Lord of Waredey, 

Joseph KrUght of Winwick, 

William Abbot of Stukely, 

Walter Dean of Old Weston, 

John Archdeacon of Paxton, 

Peter Squire of Easton, 

Edward Friar of Ellington, 

Henry Monk of Stukely, 

Thomas Gentleman of Spaldwick, 
and 

George Priest of Graffham. 
(^) {Doug, 703, 1st ed.) They (the jury) in truth never thought 
of the different counts, but the verdict was so taken from the 
inadvertence of counsel in the hurry of Nisi Prius, 

Mr. Justice Bayley said, upon a Nisi Prius decision being 
quoted to him—" Very likely : one's first thoughts at Nisi Prius 
may be wrong, and I am extremely sorry, that they are ever 
reported, and still more so that they are ever mentioned again, 
because I think ihey are entitled to very little credit. What is 
said by a judge upon a trial is merely Uie first impression of his 
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*^ For then the battle's just begun, 

** The cause is neither lost nor won, 

*' For if a second trial be, 

*' The former loser, still you see, 

*' May chance to get the victory (*) : ) 875 

'' But victory of no avail, 

'' For each of them must lay in gaol, 

** Until an act of bankruptcy 

** Shall set them both, poor devils, free. 

'* Neither Theodosius (*•), nor Justinian (*^), 880 

** Ulpian (**), Pavlus (•), nor Papinian {J)^ 



mind, on a point coming suddenly before him, and which he had 
no opportunity of considering beforehand." 

(a) The granting new trials began about the year 1652, when 
the first new trial was granted for excessive damages. Experi- 
ence shews that they are grantable, as well for a fault in the judge 
as for a fault in the jury, in causes tried at Nin Pritts, because a 
judge of Nisi Prius acts rather in a ministerial than a judicial 
capacity ; and the ground and foundation of granting new trials, 
when either the judge or the jury are to blame, is one and the 
same, viz. doing justice to the party ^(10 Mod, 202.) 

iy) From whom the Theodosian Code takes its name. He was 
esteemed by all persons to be one of the wisest of all the Roman 
Emperors. 

(f) Jtatinian formed into a body all the Roman laws, under 
the title of digests or pandects. 

(d) A celebrated jurisconsult, minister of state to the Emperor 
Alexander Severtu^ and an assistant to Justinian, 

(«) Anton, Faher declared, that as often as he mentioned the 
names of Pavlus and others, he was struck with admiration, and 
deplored his own ignorance and want of knowledge. 

(0 Baldwin^ the civilian, admonishes all persons to revere the 
Divine Providence for having raised a Josephus in Egypt^ a Daniel 
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** Nor Finnius (•), nor Voet (**), now are, 

** Of any use unto a lawyer. 

^^ Reports of cases now, instead 

" Of principles, are only read; 886 

" Originally but fifteen, 

" As in three Coke it may be seen {^) ; 



in Ar6y/ofi, a Pericles at Athens^ and a Papinian at Rome^ for the 
light and splendour of justice, and for the preservation of civil 
government. 

(») Vinnitu was Professor of Law at Leffden^ and wrote a Com- 
mentary on JtuHnianj in 1657. 

(^) Professor of Law at Utrecht^ yrho died in 1667. 

(^) Right profitable are the ancient books of the common law 
yet extant, as Glanville^ Bractofif Brittany Fleta, In^aniy and 
Nova Narrationes ; and those also of later times, as the Old 
Tenureiy old Natura Brevium, Littleton, Doctor and Student^ 
Perkint, Fitzherbert't Natura Breviumj and Stamford, of whidi 
The Register, Littleton, Fitzherbert, and Stamford, are most neces- 
sary, and of greatest authority and excellency ; and yet the others 
also are not without their fruit. In reading of the cases in the 
books at large, which sometimes are obscure and misprinted, if 
the reader, after the diligent reading of the case, shall observe 
how the case is abridged in those two great abridgments of Jus- 
tice Fitzherbert, and Sir Robert Brooke,, it will both illustiate the 
case and delight the reader ; and yet neither that of Statkam, 
nor that of the Book of Assises, is to be rejected ; and for plead- 
ing, the great Book of Entries is of tdng^ar use and utility. To 
the former reports, you may add the exquisite and elaborate com- 
mentaries at large of Master Plowden, a grave man, and singu- 
larly well learned ; and the summary and fruitful observations of 
that famous and most reverend Judge and sage of the law. Sir 
James Dyer, Knight, late Chief Justice of the Court o( Common 
Pleas ; and mine own simple labours. Then you have fifteen 
books or treatises, and as many volumes of the reports, besides 
the abridgments of the common laws ; for I speak not of the 
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^^ But now some hundreds ; and I guess 
'^ Still many more are in the press (^) : 



Statutes and Acts of Parliament, whereof there be diven great 
▼olumes. And for that it is hard for a man to report any part or 
branch of any art or science justly and truly, which he professeth 
not, and impossible to make a just and true relation of any thing 
that he understands not ; I pray thee beware of chronicle law, 
reported in our annals, for that will undoubtedly lead thee to 
enoT^^Pfef, 3 Rep.) To the abridgments mentioned by Loid 
Coke, we may now add those of Hughes, Roll, Shepherd, D^Am" 
ven, Nelson, and Bacon, and Vinei^s and Comyns^ Digest, malung 
about fifty folio yolumes ; to the resorts, may be added seTeml 
hundreds of volumes ; to the treatises, some thousands ; and our 
statute law is distributed into near forty volumes quarto. What 
is the Talmud of the Jews, in twelve folio volumes, swallowing 
op the written law of Moses, compared to this, or the civil law, 
difltributed into two thousand volumes, by way of gloss and com- 
SQcmary upon the law of the twelve tables ? We may consider 
the confusion and ambiguity of our law as one of the evils we 
<mght to deprecate, and pray with the Italian — ^^ Da gli et catera 
denotai, dafuria derillani,^^ and '' Da guazzahugJio di medici*^* 
(F. Herm. Hug. de orig. Scr, c. 21.) To one who marvelled what 
should be the reason that acts and statutes are continually made 
at every Parliament, without intermission and without end, a wise 
man made a good and a short answer, both which are well com- 
posed in verse : 

dufleritur, ut cresount tot magna volumina legis ? 
In promptu causa est, crescit in orbe dolus. — (3 Co, 82.) 
(•) It would seem that the Americans are in as great a 
dilemma as ourselves with regard to the rapid increase of their 
law-reports. *' We had no reports," says a writer of that country, 
''until Pennsylvania set the example, in the year 1790, by the 
reports of A. J. Dallas, Esq. From that time until 1803, there 
were only a few books of reports published ; but from that period 
to the present, the catalogue has been increasing almost monthly." 
•^HoffmaiCs Course of Legal Study, p. 147). The same writer 

i3 
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" The labour of a life, you see, 890 

^' Unequal to the task would be, 

" Of reading (*), — then how much the more 

*' Of pondering over all such lore ! 

^^ To cut the matter short, I shall 

'^ Advise you not to read at all ; 895 

*' It certainly affects the eyes, 

" And does not make a lawyer wise : 

^^ An artificial memory, 

" Resorted to pro tempore (**) 

" Supply'd by indexes, they say, 900 

" Is much by far the better way. 

" If you do read, why let it be 

" Something about geography ; 

" For lawyers heretofore have been, 

^^ Who thought a ship at quarantine 905 



gives a catalogue of the American reports, up to the period when 
he wrote, which then amounted to about 100 volumes, in the 
course of less than a quarter of a century. — (Ftdc Parke's Ameri" 
can Code.) 

{^) It was observed near forty -years ago, that the knowledge 
necessary for every person to possess, who is to practise the law 
with credit to himself and advantage to his clients, is of so very 
abstruse a nature, and comprehends such a variety of different 
matters, that the utmost time which the compass of a life allows 
for the study, is not more than sufficient for the acquisition of that 
branch of knowledge only. — (Pre/. Co. Litt ed. 1788.) 

(^) If law be a science, and really deserves so sublime a name, 
it must be founded on principle, and claim an exalted rank in 
the empire of reason ; but if it be merely an imconnected series 
of decrees and ordinances, its use may remain, though its dignity 
be lessened ; and he will become the greatest lawyer who has the 
strongest habitual or artificial memory .-.(iSir TV, Jonesy Bailm, 
123.) 
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*' Was lying at an island, where 

** She went for water, or repair (*) : 

" Who, when the laws of Oleron 

** In Court were once dilated on, 

" Mistook that island for a man, 910 

" Who better wrote than Hottoman (**). 

" The law's uncertainty is such (% 

** That he who reads, may learn too much ; 



(*) A sea officer happening to speak of his ship's being at qua- 
rantine, " Where doth duarantine lie," said a lawyer ; ** J know 
it is an island, but cannot exactly recollect in what latitude ?'' — 
{Simp. Study of the Law, 16.) The late Mr. Baldwin, who left 
the Bar for the Secretary of State's office, haying one day been 
employed to oppose a person justifying bail in the Court of King's 
Bench, after asking some common place questions, was getting 
a little aground, when a waggish counsellor behind whispered 
him to interrogate the bail, as to his having been a prisoner in 
Gloucester gaol. Thus instructed, the learned advocate boldly 
a^ed, " When, Sir, were you last in Gloucester gaol ? " The 
bail, a reputable tradesman, with astonishment declared that he 
never was in a gaol in his life. Mr. Baldwin insisted that he had 
been a prisoner at Gloucester, but not being able to get any thing 
out of him, he turned round to his friendly brother, and asked for 
what the man had been imprisoned. The answer was, *' for sui- 
cide ; " without hesitation he then questioned him thus : *' Now, 
Sir, I ask you upon your oath, and remember, I shall have your 
words taken down, was you not imprisoned in Gloucester gaol for 
the crime of suicide ? ^' 

(**) A French civilian, bom at Paris in 1524, who had temerity 
enough to call in question our Littleton's Tenures, 

{^) Thomas Ravenscroft, seised in fee of lands, Sec, did by his 
will devise the same to his wife for life ; and further, he devised 
to his wife 500/. to be raised by her, or by her executors, &c., by 
sale of timber, or by sale of any part of the lands, or by digging, 
sinking, getting, and sale of coals on the premises, &c., at her 
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choice, or at the election of her executors ; and that if his said 
wife should die before, the said sum of 500/. was raised, then he 
gave her power, either by deed or will in her lifetime, to appoint 
any person to raise the same after her death in manner as aforesaid ; 
but if either of his sisters, jlnti^ Lumford or Dorothy Evatt^ or the 
trustees named in his will, should pay unto his said wife, or to her 
executors, &c. the said sum of 500/. then the power of selling 
timber, &c. should cease : and after the decease of his said wife, 
he devised the said lands to FrancU Bramston^ terjeant at law^ 
Charles Nott, and Edward Parry ^ and '* to the survivors and sur^ 
vivor of them (without saying to their heirs), subject to the raising 
the 500/. upon trust for his said sisters, equally between them, 
during their lives, without committing any waste ; and that if 
they happened to die, leaving issue or issues of their bodies, then 
in trust that the mother's share should be for such issue or issues^ 
or else in trust for the survivor or survivors of them, and their re- 
spective issue or issues ; and that if both his said sisters should die 
without issue, or having issue such issue should die without issue, 
then the said trustees should stand and be intrusted for John 
Swift J and the heirs male of his body ; and for want of such 
issue, then in trust for Bavenscroft Gifford^ and the heirs male of 
his body, with several remainders over. Held, that the trustees 
took a fee, because the devise could not otherwise serve all the 
trust estates carved out of it ; that the trusts were executed by the 
Statute of Uses ; and that the sisters took an estate for life only, 
and not in tail, with contingent remainders to their children. 
Lord Raymond^ Chief Justice, observed, that the word issue had 
not one determinate sense, in which it is to be taken in all cases, 
— ^not even in a common law conveyance, and much less in a 
will. Feoffment to A, and his issue male, is not an estate tail in 
the feoffee, for want of the word heirs. Where issue ia a word of 
limitation, it is nomen coUectivum ; but where it is a designatio 
persofus, or a word of purchase, it is not. Afterwards the cause went 
up to the House of Lords, and was argued by Sir Philip York, 
Attorney General, and Mr. Bootle^ to make it an estate tail ; and 
by.Mr. Fazakerly and Mr. Strange, to make it but an estate for life. 
Nine judges were of opinion it was but an estate for life, and three 
held it an estate tail. 
Before the Lords gave judgment, the learned Bishop of Chi- 
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Chester stood up, and said, he did not pretend .to understand the 
niceties of the law ; but the question seemed to him very much to 
depend upon a grammatical construction of the words of the will ; 
and perceived that the three judges, who differed from the rest, 
seemed to argue from the grammar of it ; and he was of opinion 
that, according to grammatical construction, he should rather think 
* survivor or survivors,' should be most properly referred to the 
sisters, rather than to the issue; and thereupon the House of Lords, 
nemine contradicente, gave judgment according to the three judges, 
and reversed the judgment given by the King's Bench.— {Shaw 
y. Weigh, 2 Stra. 798 ; 8 Mod. 253, 382.) 

Philips had a wife, named Elizabeth, and a daughter and only 
child named Martha, and being seised in fee, devised his lands t6 
trustees and their heirs, in trust, that the rents and profits of his 
lands should be equally divided between his wife and daughter, 
during the life of die wife ; and after her decease, he devised the 
lands to the use of his daughter Martha, in tail, with divers remain- 
ders over. The daughter died in the mother's lifetime without issue 
and intestate. The Master of the Rolls held that the mother and 
daughter were joint tenants, and that all survived to the mother. 
Upon an appeal. Lord Chancellor Somers held that the mother and 
daughter were tenants in common, and that the daughter's estate 
determining by her death, the remainder man or reversioner had 
a right to that moiety. Afterwards Lord Keeper Wright, upon a 
rehearingjheld that an estate by implication did arise to the mother 
in the daughter's moiety, after the daughter's death. But upon his 
referring the case to the Court of King's Bench for their opinion, 
they conceived that the mother and daughter were tenants in com- 
mon, and that the daughter had an estate jmr autre vie, which, upon 
the Statute of Frauds, (that takes away occupancy,) ought to go to 
the mother, who was the daughter's administmtrix. — (1 P, W. 34.) 
In Walsh v. Paterson, 3 Atk. 194, it is said " There was a case 
before the Council Board, in which the two chiefs assisted, and 
have not agreed on the construction of the word * or.' " 

In Rex V. Sparling, 1 Stra. 498, the Court said it was a matter of 
great dispute amongst the learned, what are oaths and what curses. 
Lord Hale has been much praised for applying the word quasi 
to certain estates of (if we may be allowed the expression) an am- 
phibious nature. Lord C. J. Eyre thus explains that word as so 
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'* Get hold of BamardigtoTCs book (*) 

** Where wrong for right is mostly took : 915 

*' Read ComberhacKs^ not quite so good l^)j 

^^ Which no one ever understood ; 



applied : ** Senseless jargon — a term used to denote something 
which is supposed to be neither the old nor a new estate, but 
something between both ; something perfectly anomalous and un- 
intelligible.— (I Bos, ^ Pul. 696.) 

In Robinson r. RoHnsony 1 Burr. 38, a man took an estate of 
inheritance for ever, although it was given to him for life only, and 
no longer. The Court rejected the words '* and no longer." 

In JRose, ex dem. Vere and others, y. HiUy 3 Burr. 1881, it was 
held, that the word executors is equivalent to the word heirs in a 
will. In a recent case, (1 Simons, 173,) the word hereinafter was 
construed to mean hereinbefore, and wisely so : when the words, 
taken in the common and most received acceptation, have such an 
effect upon the law, as that it will come to have either an absurd 
or no sense at all, the judges must recede a little from the com- 
mon received sense, rather than an absurdity or a nullity of the 
law should follow upon it. 

(») Lordilfan^/(2 absolutely forbade the d^goiBamardiston's 
Reports, as it would only be misleading students to put them upon 
reading such a book. He said it was marvellous, however, to 
those who knew the Serjeant, and his manner of taking notes, that 
he should so often stumble upon what was right ; but that there 
was not one case in his book which was so throughout. — (2 Burr. 
1142, in the margin.) 

(■*) {Dom. Proc. 26th May, 1783 ; Bishop of London v. Fytche.) 
Buller, Justice, in delivering his opinion, in answer to the ques- 
tions proposed to the judges, taking notice of a case which had 
been cited from this book, and of one cited from Noy by the 
counsel at the bar, observed, that they were books of no authority ; 
and if his memory did not greatly fail him, had been forbidden 
by some of their predecessors to be cited at the bar. In the de- 
bate of the same case, (90th May, 1783,) Lord Thurlow said, Cofv 
thew and this book were equally bad authority. 
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Or place implicit faith upon 

Reports of cases, made by Vernon (*) ; 
" And build an arg^ument as sound 920 

As any lawyer most profound, 

As ever did the Baron Sniff (^), 
" Or any other with a wig (*") — 
^^ Confess'd by all, and with applause, 
*^ Yet still he cannot win the cause : 925 

** Or if a later case appears — 
^' A case laid down as law for years, 
^^ For all his pains he may be told, 
•* What once was law, will not now hold : 
" Last Easter term, another case 930 

" Was substituted in its place {^). 



(*) Lord Hardwickey speaking of the case, Cave y, Cave^ 2 
Vem. 508, old edit., says, *' this case, as it is reported in the books, 
is an authority in point ; but I have ordered the register to be 
searched, and as it is there stated, it is impossible that it could 
be made a question in the cause. I am very sorry to find, that 
the reports of so able a man should be so imperfect, and come out 
in this manner !— (1 Atk, 656.) 

Q) Sir George Snig^ Knight, and Seijeant at Law, made a Baron 
of the Exchequer, temp, Jac. II. 

(<^) George Alexander Stevens, in his celebrated '* Lecture on 
Heads," denominates the wig " a compendium of law." — ** Points 
of practice lie in the twist of the tail— the depth of a full-bottom 
denotes the length of a Chancery suit— and the black coif behind, 
like a blistering plaister, seems to shew us, that the law is a great 
irritator, and only to be used in cases of necessity." — {Part v.) 

(<*) " It is but little consolation," Mr. Watkins observes, " to 
say, on the trial of a cause, ' That case is not law,' after it has 
misled half the kingdom." — {Walk. Prin, Conv, Intro, xv. n.*) 
The same learned author makes some very just observations on 
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" Thus I have pointed out the way, 
" The simple means by which you may 
** Become as eloquent as Brown (^) 
Or any one with wig and gown. 935 



it 



the modem practice of citing, on the Bench, M.S. cases. — *' But 
supposing that a person should be so fortunate as to be able to 
extract something comprehensible out of the printed contradiction, 
(of the reports,) yet other contradictions make their appeaiaaee in 
tnanutcript ; and overthrowing all his hard-earned knowledge, 
remind him once again of the glorious uncertainty of the law. 
Is the law of England to depend upon the private note of an indi> 
vidua], and to which an individual only can have access. Is a 
judge to say, — ' Lo ! I have the law of England on this poiot in 
my pocket. Here is a note of the case, which contains an exact 
statement of the whole facts, and the decision of my Lord A, or 
my Lord B. upon them. He was a great, a very great man ; I 
am bound by his decision. All you have been reading was erro- 
neous. The printed books are inaccurate : I cannot go into prin- 
ciple, the point is settled by this case.' Under such circumstances, 
who is to know, when he is right, or when he is wrong ? If con- 
clusions from unquestionable principles are to be overthrown in 
the last stage of a suit by private memoranda, who can hope to 
become acquainted with the laws of England? ^ ^ * Is a 
paper evidencing the law of England, to be buttoned up in the 
side-pocket of a judge, or serve for a mouse to sit upon in the 
dusty comer of a private library P If the law of England is to 
be deduced from adjudged cases, let the reports of those adjudged 
cases be certain,known, and authenticated." — {Walk, Princ, Conv. 
Intro, xiii.) 

(*) A famous lawyer, in the time of Queen Elizabeth {vide 
Plowd. 356, 376), upon whose death the following verses were 
justly made: — 

Elizabeth nonum regni dum transigit annum, 
Gentis et Anglomm regia sceptra tenet, 

Anihonium rapiunt Maii mala sidera Brownwn, 
Legum qui vivos gloria magna fui^ 
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** As to Conveyancing^ you've got it, 

*' And savM some hundreds in your pocket. 

*' Nourish the roots, and bid defiance, 

** To all detractors of the science ; 

" 'Twill last until the world must go, 940 

" Projectors and their projects too. 

" If without the pains of reading, 

« You can't attain the special pleading, 

" Make enquiry, and you'll find 

" A pleader suited to your mind : 945 

" A substitute who takes great pains 

" From precedents of Wood (*) or Baynes (**). 

" And if the fees shall well begin, 

" And afterwards come pouring in— 

« T' th' Hoards C) of Fleet Street let them go, 950 

" A better thing you cannot do ; 



Abdita qui norat reserare oracula juris 

Subtili ductu, et Nestoris eloquio. 
Ingenio pollens, animoque disertus et ore, 

Vix ulli poterant uberiora dari. 
Is foelix nimium, si tarn longoeva fuissent 

Quam fuerant animi dona stupenda sui. 
Abreptum fato hunc Essexia planxit alumnum, 

Legis et ereptum sedula turba gemit : 
Planxerunt illi, plangat simul Anglia tota, 
Nempe animos tristes perdita gemma facit. 
(") Sir George Wood, an eminent special pleader, afterwards a 
judge. 
(*) See Introduction. 

{^) " What becomes of all your money ? " was the question 
which an old maiden sister put to her brother, a rich old special 
pleader in the Temple. ' " My money,'* (speaking through his 
nose, in a manner peculiarly his own) — ^^ my money," replied the 
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* Don't miss the time to sow the seed 

^ For fruit which in old age you'll need. 
^ If cases come which are not plain, 

* Adopt this rule, — ^you'll credit gain : — 

< Write your opinion in a hand 

' Which nobody can understand ; 

* (Such was Sir Fletcher NorUnCs way (•), 
^ The first of lawyers in his day.) 

^ Or if the meaning is found out 

* Of what you so advise about 
' You must your client leave in doubt 
^ Another case and other fees, 
^ (For truth is found out by degrees) 

< May clear such doubt, and then if so 
^ Before a third the case will go 
^ As did the case of Demipho (*"), 
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965 



pleader, " all goes to the Hoares in Fleet Street." " Wh — res in 
Fleet Street,'' exclaimed the sister in a rage. " Yes," said the 
pleader, " and they are all very good men." '< Very good men, 
are they,'' said the old maid, " Why, I took them for yery bad 
womdn."— (^a? relatione G. C.) 

(*) Many solicitors now living can testify, that of all autographs 
Sir Fletcher's was the worst ever seen. When applications were 
made to him in the way of explanation, the answer was, " Go to 
my clerk, and if he is unable to make it out, the devil himself 
cannot." Mr. Bell^ who has lately retired from the Chancery 
Bar, may perhaps rival Sir Fletcher Norton in this respect He 
is reported to have said of himself, ttiat he writes three hands, 
one of which he can read, but his clerk cannot ; another, which 
his clerk can [read, but himself cannot ; and the other, which 
nobody can read. 

Q) Dem. You see, Sirs, how this matter stands. 
WhatshaUIdoP Say,Hegio? 
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" By which of course you'll save your bacon 

** For ev'ry one may be mistaken. 

'< If on the bench you should appear, 970 

*' Let me beseedi you n^ver swear : 

« Altho' with indignation full, 

« Don't copy Mr. Justice HuJl (*). 



Heg. Meaning me? 
Cratinus, please you, should ^peak first. 

Dem. Say then, Ciatinus ! 

Cm, Me d'ye question ? 

Dem, You. 

Cra. Then I, 
Whatever steps are best I'd have you take. 
Thus it appears to me : Tvhate'er your son 
. Has in your absence done, is null and void 
In law and equity, — and so you'll find. 
That's my opinion. 

Dem, Say now, Hegio ? 

Heg. He has, I think, pronounced most learnedly. 
But so 'tis : many men, and many minds ! 
Each has his fancy. Now, in my opinion, 
Whatever is done by law, can't be undone. 
'Tis shameful to attempt it. 

Dem. Say you, Crito ! 

Cri. The case, I think, asks more deliberation. 
Tis a nice point. 

Heg, Would you aught c^Jse with us ? 

Dem, You've utter'd oracles. [Exeunt L^vfyers,'] 

I'm more uncertain 
Mow than I was befiorc^. 

{Terence, Phormio, Act ii. scene ^,) 

{*) Hull held that the bond was against the conimoli law, and 
swore by G— d if the plaintiff was there, he should go to prison 
till he paid'a fine to the king.— (It Co. 53.) 
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" Be wise, and follow my advice 

^^ And I'll anticipate your rise 975 

'^ To honour, independence, ease ; — 

'* What mighty things are done by fees (*) !" 



O The following obserratioiis on professional fees are extracted 
trom an entertaining little compilation, entitled Westminster Hall ; 
and as authorities are cited for the statements made, they are 
inserted here without scruple : — 

'* It is difficult to ascertain what were the emoluments of our 
lawyers in early times. The following entry is said to exist in 
the churchwardens' accounts of St. Margatefsy Westminster^ for 
the year 1476 : — ' Also paid to Roffer Fylpott, learned in the law, 
for his counsel given, 3«. 8(1., with 4d. for his dinner.' The in- 
come of Sir Tliomas More, in the reign of Hen^ VIII. (the 
earliest case with which we are acquainted), was 400/. He told 
his son-in-law, Mr. Roper, that he acquired by his profession 
about this sum annually, ' with a good conscience.' 'This,' ob- 
serves More, in the life of his grandfather, * was a large gain in 
those days, when lawyers sped not so well as now ' (Charles the 
First's time). — {More's Life of More, p. 30.) 

'* In the reign of James I., the profits of lawyers had probably 
increased considerably. ' There is a common tradition in West- 
minster Hall,* says Mr. Barrington, ' that Sir Edward Cokeys gains 
equalled those of a modem Attorney-General. This is probably 
exaggerated ; although Bacon, in the same reign, appears to have 
made 6000/. a year as Attorney-General. Brownloto's profits, 
likewise, one of the Profhonotaries during the reign of Q,ueen 
Elizabeth, were 6000/. per annum. I received this account,' con- 
tinues Mr. Barrington, * from one who had examined Brownlow's 
books, and who also informed me that Brovmiaw used to close the 
profits of the year with Utus Deo, and when they happened to be 
extraordinary, with mtixima laus Deo.^^Ohs. on Anc. Stat. p. 
509.) 

** In the reign of Charles II., we learn the value of the Attor- 
ney's place from the life of Lord Keeper Guildford. The Attor- 
ney's place was (with his practice) near 7000/. per annum ; and 
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the cushion of the Common Pleas (the place of Lord Chief Jus- 
tice) not above 4000/. — (vol. i. p. 183.) The gains of a man in 
first-rate practice at the Bar scarcely seem to have been propor- 
tionably great. 

" ' My lord (Sir Matthew Hale) said, that 1000/. a year was a 
great deal for any common lawyer to get, and Mr. B. said, that 
Mr. Witmington did make 2000/. per year by it. My lord an- 
swered, that Mr. W, made great advantage by his city practice, 
but did not believe he made so much of it.' — {Seward's Anecdotes, 
V. iv. p. 418.) 

** Some idea of the amount of coimseVs fees in the reign of 
James II., may be formed from the ' account of the expenses 
sustained by the seven bishops on their prosecution, &c.' — (See 12 
State Tr, p. 516.) The largest fee given on this occasion was 
twenty guineas, and the total amount paid to counsel, 240/. 168." 



THE END. 
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